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I.

INTRODUCTION

These consolidated appeals concern the calculation of retirement
benefits under the Public Employees' Retirement Law (PERL),
Government Code, section 20000, et seq. The disputed PERL provisions
address two distinct types of retirement.

One is service (age-based)

retirement. The other is industrial (on-the-job illness or injury) disability
retirement (IDR). These two retirement programs have different rules
and different benefits, and generally speaking, their benefits do not
aggregate. But Plaintiffs ask this Court to ignore the separateness of the
two retirement programs so they can take financial advantage of both.
Plaintiffs are former public safety employees. They were working
towards service retirement at age 50, which would have provided a
pension benefit equaling three percent of their final compensation for
each year of service credit earned in public service.

To boost their

service credit, Plaintiffs could work additional years for their public
employers. Service credit could also be purchased, although the purchase
would not be risk free. Members who suffer job-related injury or illness,
and then retire for industrial disability before age 50, risk seeing no extra
benefit from their purchases of service credit.
1

Plaintiffs here took the risk and purchased additional service
credit, hoping to increase their service retirement benefit. Unfortunately,
before reaching age 50, each sustained an occupational disability and
retired on IDR. Plaintiffs then received the standard IDR allowance:
50% of their highest average pay, tax free. Plaintiffs did not, however,
obtain an additional benefit based on their purchased service credit
because they were not old enough for service retirement.
We are here because Plaintiffs are dissatisfied with their IDR
benefits. Because they purchased service credit, each Plaintiff demands
something extra-either a bigger monthly check or a refund. But as the
trial court found, there is no legal or equitable basis for either remedy.
First, CaIPERS' governing statute prevents the relief sought by
Plaintiffs. Under the PERL, all historical contributions made by Plaintiffs
- including their service credit purchases - are used to fund their
monthly IDR checks. An enhanced benefit is permitted in only three
situations, none of which applies here. The PERL also forbids a refund
of the portion of Plaintiffs' member contributions attributable to their
service credit purchases.
Second, the complaints establish that Plaintiffs were apprised of
2

the risks of purchasing service credit. Plaintiffs admit that when they
purchased service credit, CalPERS warned them in bold, capital letters
that

if they

later

became

disabled

and

took

"DISABILITY

RETIREMENT, this additional service credit may not benefit you."

Plaintiffs cannot now obtain refunds based on conclusory allegations
about being misled and not understanding the risks.
Third, Plaintiffs have failed to allege an equal protection or any
other constitutional violation. In fact, the PERL treats purchased service
credit the same as earned service credit. Safety members who worked
alongside Plaintiffs but did not purchase service credit were at equal
peril. If they sustained an occupational disability and took IDR before
service retirement age, they too would have received nothing extra for
their service credit. No legal principle permits Plaintiffs to avoid the
PERL and gain preferential treatment as purchasers-opposed to
earners-of service credit.
This Court should affirm that CaIPERS' benefit decisions were
compelled by law and uphold the trial court's decision to dismiss
Plaintiffs' claims on the merits. The Court should also affirm dismissal of
all causes of action by the four Plaintiffs who failed to present timely
3

claims under the Government Claims Act.

II.
A.

FACTUAL BACKGROUND

The PERL Governs.
CalPERS is a unit of the Government Operations Agency. (Gov.

Code section 20002.)1 The PERL makes CalPERS responsible
for administering the retirement system for State and other public
employees. (Sections 20021, 20028, 20030, 20120.)
All six Plaintiffs worked as safety members (police officers or
firefighters) for local public entities that enrolled their employees in
CaIPERS. Accordingly, all six are covered by the same service retirement
and disability provisions of the PERL. (4 Marzec Clerk's Transcript (CT)
736

[~2],

749

[~37],

751-752

[~54],

Clerk's Transcript (CT) 5 [~2], 18

755

[~37],

21

[~74],
[~55],

763
23

[~114];

1 Andert

[~70].)

Under the relevant PERL provisions, a service retirement
allowance is the ordinary pension paid to CalPERS local safety members
who retire at age 50 or older: three percent (3%) of final compensation,
multiplied by the years of local safety service they have been credited

4

with. (Section 21362.2.) Under this formula, members can increase their
service retirement benefits by boosting their service credit. That can be
done the traditional way, by working additional years with their public
employer. Another way, available to some, is to purchase additional years
of service credit.
B.

Plaintiffs Purchased Service Credit.

All six Plaintiffs made contributions to purchase additional service
credit. Marzec purchased four years of military service credit in 2004. In
2005, Healy contributed for five years, and Esparza for three years, of
Additional Retirement Service Credit [ARSC] (also known as "air
time"). (4 Marzec CT 749-50
874

[~x.l,

[~~38-40],

752

[~~55-57],

755

[~~74-76],

p.7], 904 [Ex. 7, p.ll], 923 [Ex. 12, pA].)

Andert contributed to purchase four years of military service credit
in 2004. Plaintiff Randy Slaughter did the same in 2001. MacLaren
contributed for two years of ARSC in 2005. (1 Andert CT 18-19
40], 21

[~~57-59],

23-24

[~73],

[~~37-

143 [Ex. 2, p. 7], 154 [Ex. 9], 158 [Ex.

13].)

1

Except as noted, all cited sections are in the Government Code.
5

c.

Plaintiffs Were Warned They Might Not Benefit From Their
Purchases.

CalPERS wrote Plaintiffs, before they contracted to purchase
service credit, informing them that their purchases might not benefit
them if they became disabled and took disability retirement. CaIPERS'
Election materials cautioned in bold capital letters that "[i]f you are
considering a DISABILITY RETIREMENT, this additional service
credit may not benefit you," and suggested Plaintiffs "request a
retirement estimate with and without this additional service credit by
submitting a CalPERS Retirement Allowance Estimate Request Form . .
." (4 Marzec CT 749

[~~39],

752

[~56],

824

[~395],

869 [Ex. 1, p. 2], 895

[Ex. 7, p.2]; 5 Marzec CT 1007 [Ex. 21, p. 9]; 1 Andert CT 89
[~391],

[~374],

92

138 [Ex. 2, p.2]; 2 Andert CT 234 [Ex. 23, p. 9].)

CalPERS estimated how much the additional serVIce would
increase each Plaintiff's monthly service retirement allowance, pointing
out the estimate applied "if you retire at Age 50." (4 Marzec CT 868 [Ex.
1, p. 1], 894 [Ex. 7, p. 1], 920 [Ex. 12, p. 1]; 1 Andert CT 137 [Ex. 2, p.
1], 153 [Ex. 8, p. 1], 159 [Ex. 14, p. 1]; 2 Andert CT 281 [Ex. 24, p.l].)
CaIPERS' print and website materials read much the same. "A
6

Guide to Your CalPERS Service Credit Purchase Options" noted the
"possibility that some may not retire, but instead become disabled." (4
Marzec CT 820 [,-r3 77]; 5 Marzec CT 1007 [ Ex. 21, p. 9]; 1 Andert CT
89

[~374];

2 Andert CT 233 [Ex. 23, p. 9].) The "Calculate My Service

Credit Cost" web page suggested, "If you plan on retiring on disability or
industrial disability retirement you should contact CalPERS to determine
if purchasing Service Credit will increase your retirement benefit." (4
Marzec CT 822
D.

[~386];

1 Andert 91

[~384].)

Plaintiffs Took IDR Before Service Retirement Age, Received
Their IDR Benefit, And Were Dissatisfied.

No Plaintiff worked long enough to qualify for service retirement.
Each was injured on the job, left public employment before age 50, and
took disability retirement. Each now receives a monthly IDR check for
no less than 50% of his or her final compensation, tax free. (4 Marzec
CT 751

[~49],

754 [,-r66],756-757

11]; 1 Andert CT 5

[~2],

20-21

[~86],

799 [,-r270], 812 [,-r326], 918 [Ex.

[~~50-51],

22-23

[~~65-66],

25

[~~79-

80].)
Marzec received his first IDR check in October 2010. In March
2011, Marzec presented a claim under the Government Claims Act
7

("GCA," Section 810 et seq.).2
Healy received her first IDR check in December 2010 and
presented a GCA claim in May 2011. (4 Marzec CT 751
754

[~~64-67],

776-777

[~~171-176].)

[~~47-50],

753-

Like Marzec, Healy presented her

claim on behalf of a putative class of all members who bought service
credit and then took IDR. (4 Marzec CT 776-777

[~~171-176],

765-766

[~123].)

Esparza retired for disability in August 2009, and by October 2009
received a lower IDR check than he expected in light of his service credit
purchase. But he never presented a GCA claim. (4 Marzec CT 756-757
[~~83-87].)

Andert took IDR in August 2008, and was paid the base 50% IDR
allowance, not the increase he expected for his service credit purchase.
But he waited nearly 3 years to present a GCA claim in August 2011. (1
Andert CT 20-21

[~~48-51],

45

[~164].)

MacLaren took IDR in December 2009, received the base 50%
IDR allowance and not the expected increase, but waited nearly 2 years

2 This set of laws has had many names, but the Supreme Court has stated
its preference for "Government Claims Act." (City of Stockton v.
[footnote cont'd next page]
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to present a GCA claim in September 2011. (1 Andert 22-23
45

[~~63-66],

[~167].)

Slaughter took IDR in September 2004, was also paid just the base
50% IDR benefit, but waited nearly seven years to present a GCA claim.
(1 Andert CT 24

[~~77-80],

III.
A.

46

[~170].)

PROCEDURAL BACKGROUND

Marzec Proceedings Below.

CalPERS demurred to the original Marzec Complaint, argumg
Plaintiffs were not entitled under the PERL to either extra retirement
allowances or refunds. Also, following the trial court's decision in the
related YosP matter, CalPERS demurred under the GCA, arguing the
proposed class impermissibly included members whose claims were
time-barred.
Rather than oppose the demurrer, Plaintiffs filed a First Amended
Superior Court (2007) 42 Ca1.4th 730, 734, 741-42.)
Yost v. CalPERS (BC444842), a putative class action raising
claims like those in Marzec and Andert, was deemed related in April
2012. (2 Andert CT 435.) The trial court's dismissal of Yost on GCA
grounds was affirmed on appeal in October 2012. (B232920; 2012 WL
5266462 [unpub.].)
3
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Complaint, asserting breach of statutory duties under the PERL, breach
of contract, breach of fiduciary duty, rescission, restitution, equitable
relief, declaratory relief, estoppel, and denial of equal protection, due
process, and vested contract rights. (4 Marzec CT 735; 5 Marzec CT
1047.) In connection with the GCA, Plaintiffs insisted they could not
have presented earlier claims because they only discovered their rights
during the Yost lawsuit.
CalPERS again demurred on PERL and GCA grounds, and the
superior court sustained the demurrer without leave to amend. (7 Marzec
CT 1528-50.) The court found:
• No alleged facts showing a breach of statutory duty because
there is "no basis under the PERL for Plaintiffs to collect both
IDR and the [service retirement] annuity from their purchased
service credits." Likewise, the PERL "expressly notes that the
employee many not receive a refund of money already paid for
service credits." (Id. at 1535 [emphasis in original].)
• No alleged breach of contract because using Plaintiffs'
"contributions to fund IDR [was] a move permitted by [the
PERL]." (Id. at 1541.)
10

• Only conclusory allegations that Plaintiffs were misled or
uninformed about the risks associated with purchasing service
credit. The service credit packets and website materials
attached to the FAC showed CalPERS had "clearly disclosed"
the "credits may be lost upon disability retirement" and "there
can be no breach where the contract explains the possibility."
(Id. at 1542.)

• Plaintiffs had not alleged constitutional violations. To the
degree similarly-situated members enjoy "differing treatment ..
. CalPERS has asserted an adequate rational basis: actuarial
soundness. What Plaintiffs propose would undermine the entire
system." (Id. at 1545.) "No due process violation has occurred
because Plaintiffs have not shown entitlement to benefits." (Id.
at 1545-46.) "No constitutional impairment of contract has
occurred because Plaintiffs have no vested pension rights and
have not otherwise shown denial of any benefit that existed at
law." (Id. at 1545.)
• All claims accruing before March 24, 201 O-one year before
Marzec presented his GCA claim-were barred. (Id. at 154611

49.) The amended complaint showed Plaintiffs "were aware of
CaIPERS' calculation methods before the Yost complaint was
filed" and "should have been aware of their injury as of the
date they received their first IDR check." (Id. at 1546-47.)
Neither the delayed discovery rule nor continuing violation.
doctrine would excuse putative class members from complying
with the GCA. (Id.at 1547-48.)
Plaintiffs moved for reconsideration, which the trial court denied.
(Reporter's Transcript 301-308; 7 Marzec CT 1639.) Plaintiffs then filed
their notice of appeal. (7 Marzec CT 1638-40.)
B.

Andert Proceedings Below.

The Andert Plaintiffs filed their Complaint in March 2012. (1
Andert CT 4). CalPERS moved for judgment on the pleadings. (2 Andert
CT 306-312, 352-375.) The trial court granted the motion without leave
to amend on GCA grounds. (2 Andert CT 431-437.) "[E]ach of the
Plaintiffs failed to file their GCA claim within the requisite one year
period." (Id. at 436.) Judgment was entered, and Plaintiffs appealed. (Id.
at 438-439,444.)

12

IV.

STANDARD OF REVIEW

On appeal from a successful demurrer or motion for judgment on
the pleadings, the Court "review[ s] the complaint de novo to determine
whether ... [it] alleges facts sufficient to state a cause of action under
any legal theory, or in other words, to determine whether or not the trial
court erroneously sustained the demurrer as a matter of law." (Cantu v.

Resolution Trust Corp. (1992) 4 Cal.AppAth 857, 879; Castaneda v.
Dept. of Corrections (2013) 212 Cal.AppAth 1051,1060 [same, motion
for judgment on the pleadings.])
Though "appellate courts generally assume that all facts pleaded in
the complaint are true .... this assumption is not, however, applicable to
contentions, deductions, or conclusions of fact or law." (Cantu, 4
Cal.AppAth at p. 877.) Courts also "accept as true facts appearing in
exhibits attached to the complaint" and, should those facts conflict with
facts alleged in the complaint, give precedence to the exhibits. (Lueras v.

BAC Home Loans Servicing, LP (2013) 221 Cal.AppAth 49, 56.)

13

V.

A.

LEGAL DISCUSSION

Plaintiffs Are Not Entitled To Additional Benefits Or Refunds
Arising From Their Service Credit Purchases.
1.

Summary.

Based on their work for CalPERS employers, Plaintiffs earned service
credit and made "normal contributions" to their retirement accounts.
When Plaintiffs purchased service credit, their purchase money was
similarly treated as "normal contributions" and placed in their retirement
accounts. The normal contributions in Plaintiffs' accounts have been
funding their monthly IDR allowances.
The merits question on appeal is whether, on top of their IDR
allowances, Plaintiffs are entitled to receive something extra for the
normal contributions they made to purchase service credit-either a
separate annuity or a refund. CalPERS concluded the PERL said "no,"
and the trial court agreed with CaIPERS.
Plaintiffs generally agree with CalPERS on the phrasing of the
merits issue. The question, Plaintiffs say, is why after they took disability
retirement, "CaIPERS refused to pay any value for and refused to refund
any of the appellants' military/airtime investments." (Appellants'
14

Opening Brief (AOB) p. 4.)
Plaintiffs do not always frame the issue so clearly. They muddy
the waters by sometimes describing their alleged harm as a reduction of
their IDR benefits or IDR rights. (See AOB pp. 14, 53, 56, 57, 63, 64, 66,
67, 69, 76, 78, 79.) For example, Plaintiffs argue that their
"military/airtime [purchase] contracts reduced [their] vested IDR rights
immediately upon signing by increasing their risk and liability .... "
(AOB p. 78.)
Plaintiffs' attempt to equate the lost value of additional service
credit with a some kind of reduction in disability benefits (see AOB pp.

74-75) sows confusion and gains Plaintiffs nothing. The simple fact is
that Plaintiffs have not seen any reduction in disability benefits or
coverage. Each receives no less than the base 50% IDR benefit specified
in the PERL. (Section 21413; 1 Andert CT 5

[~3],

[~~65-66],

[~2],

[~~66,

25

[~~79-80];

67], 756-57

4 Marzec CT 736

[~~86-87];

20

[~~

751

50-51],22-23

[~~49-50],

754

7 Marzec CT 1592 [Order Sustaining

Demurrer to FAC: "[n]o decrease has taken place. Plaintiffs are receiving
their 50% IDR entitlement, tax free."])
F or the reasons set out below, this Court should affirm the trial
15

court's analysis of service credit purchase contributions. The PERL does
not permit Plaintiffs either a separate annuity or a refund, and Plaintiffs
cannot avoid the PERL and obtain a refund under other theories.
2.

Comparison of Service and Disability Retirement
Benefits under the PERL.

To determine whether Plaintiffs, on top of their IDR allowances,
are entitled to receive something extra for their purchases of service
credit, it is important to understand the differences between disability
and service retirements.
Upon reaching service retirement age, a CalPERS member may
retire and receive an allowance that is primarily the product of (a) a
fraction (or percentage) of his or her "final compensation," times (b) his
or her credited years of service. (See, e.g., Prentice v. Board of Admin.
(2007) 157 Cal.AppAth 983, 989 [citing City of Sacramento v. Public
Employees 'Retirement System (1991) 229 Cal.App.3d 1470, 1478-79].)
Service retirement is generally available to a CalPERS safety member at
age 50, and generally pays an allowance calculated as 3% of the
member's final compensation multiplied by his or her credited years of
service. (See, e.g., Section 21362.2 [providing "3% at Age 50" benefits
16

to local safety members like Plaintiffs].)
Service credit typically refers to the number of years the member
works in a position for which a CalPERS pension is provided. But
CalPERS members may also purchase service credit under certain
circumstances. For example, members may purchase service credit for
"military time"-time spent in the United States armed forces. (Section
21024.) In addition, before 2013, CalPERS members with at least five
years' service were entitled to purchase Additional Retirement Service
Credit (ARSC)-aka "airtime." (Section 20909(a), (e).)
Sections 21050 through 21054 standardize the procedure for
purchasing service credit. The member must contribute "an amount equal
to the [actuarial] increase in employer liability, using the payrate and
other factors affecting liability on the date of the request for costing of
the service credit." (Section 21052.) The member can pay for the
purchase in a lump sum or installments. (Section 21050.)
Unfortunately, some public safety members suffer on-the-job
illnesses or injuries and become disabled before reaching service
retirement age. But those members are not denied benefits; they may
elect to take IDR, which provides a base allowance of 50 percent of final
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compensation. (Section 21413.)4 Because the 50% IDR allowance is paid
regardless of age, it is not subject to income tax. (See 26 CFR § 1.104l(b); see also Triplett v. Us. (N.D. Cal., Feb. 13, 1998) 1998 WL 78127
[sick payments received for work-occasioned disability are excludable
from gross income].)
Whether a safety member takes service retirement or IDR, his or
her monthly benefit must be funded. Both service retirement and IDR are
funded not just by public employers' contributions, but also by the
members'

"normal

contributions."

(See

Section

20053

[normal

contributions are made by or attributable to members]; Section
21362.2(a) [service retirement funded in part by annuity derived from
member's accumulated normal contributions]; Section 21418 [IDR
funded in part by member's accumulated normal contributions].)
Members typically make their share of normal contributions through
deductions from their work paychecks. (Section 20053; In re Marriage

of Sonne (2010) 48 Ca1.4th 118, 121; Oden v. Board ofAdmin. (1994) 23

4 Alternatively, members may waive disability retirement and try
to take advantage of their earned and purchased service credit, either by
withdrawing their pension contributions associated with that service
[footnote cont'd next page]
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Cal.AppAth 194, 199-200 [employer "salary additions" or "pick-ups"
treated much like deductions].)
The amounts members pay to purchase service credit, like military
time or airtime, are likewise considered normal contributions. (Sections
21038, 21053.)

All normal contributions, together with interest, are

attributed to members' individual accounts. (Section 20012.)
Plaintiffs all took IDR before they were eligible for a service
retirement and all received the IDR benefits described by Section 21413:
Upon retirement of a local safety member for industrial
disability he or she shall receive a disability retirement
allowance of 50 percent of his or her final compensation plus
an annuity purchased with his or her accumulated additional
contributions, if any, or, if qualified for service retirement, he
or she shall receive his or her service retirement allowance if
the allowance, after deducting the annuity, is greater.
There is no dispute that each Plaintiff was entitled to receive and
did receive the base 50% IDR allowance specified by Section 21413. (1
Andert CT 20
751

[~~48-49],

[~~49-50],

754

22-23

[~~65-66],

[~~64-65],

756-57

25

[~~78-79];

4 Marzec CT

[~~85-86].)

credit or by leaving those contributions with CalPERS to fund a future
service retirement when they reach retirement age. (Section 21153.)
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3.

Plaintiffs are not entitled to Section 21420 annuities in
addition to their base IDR allowance.

At the time Plaintiffs took IDR, the PERL described only three
scenarios under which they might have received a benefit greater than
the base 50% allowance. None of the three scenarios applies to Plaintiffs.
First, under Section 21413, an IDR recipient may be entitled to an
annuity "purchased with his or her accumulated additional contributions,
if any .... " Here, no "additional contributions" are at issue; just "normal
contributions." (AOB p. 30 [entitled, "Military/Airtime Investments Are
'Normal Contributions."].)
Second, also under Section 21413, disability retirees who are
otherwise "qualified for service retirement" may receive a so-called
"service retirement payable" allowance. 5 This provision does not apply
to Plaintiffs because they are not age-qualified for service retirement Qualified members are entitled to the base 50% IDR allowance
plus an additional allowance corresponding to the amount their service
retirement benefit exceeds 50%. For example, Plaintiffs' service
retirement formula is 3% of final compensation for each credited year of
service. If they had taken IDR at age 50, with 18 years of service credit,
they would have been entitled to a retirement benefit equal to 54% (3% x
18 years) of final compensation. The base 50% IDR would remain tax
free, while the extra 4% service allowance would be subject to taxes.
5
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they took IDR before age 50. (1 Andert CT 20 [,-r50], 22 [,-r65], 25 [,-r79];
4 Marzec CT 751 [,-r49], 754 [,-r66], 756-57 [,-r86].)
Third, under Section 21420, an IDR recipient may receive an
annuity if he or she made normal contributions earlier, while in a
different CalPERS membership category. Plaintiffs mistakenly insist they
qualify for an annuity under Section 21420.
The right to a Section 21420 annuity depends on the retiree's
"category of membership":
If a member retired for industrial disability has made
contributions in respect to service rendered in a category of
membership other than the category in which he or she was
at the time he or she suffered the disability or incurred the
disease causing his or her retirement for industrial disability,
in addition to the disability retirement allowance to which
he or she is otherwise entitled under this article, he or she
shall receive an annuity purchased with his or her
accumulated normal contributions made in respect to
service rendered in the other category of membership.
(Section 21420.)
Under the PERL, categories of membership include state or local
miscellaneous members, university members, patrol members, safety
members, and industrial members. (See Overend v. Board of Admin.
(1991) 232 Cal.App.3d 166, 169-171 [describing the PERL's state safety
membership classifications as categories]; Campbell v. Board of Admin.
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(1980) 103 Cal.App.3d 565, 567 ["County employees covered by PERS
have been generally divided into two categories, local safety members
and local miscellaneous members."]; see also Sections 20370-20371
[naming various classifications, including local safety members].)
Membership in any such category can be established with each
CalPERS employer. (See, e.g., Section 20420 ['" [l]ocal safety member'
includes all local policy officers, local sheriffs, firefighters ... employed
by a contracting agency ... "] (bold italics added).)
As a result, section 21420's "category of membership other than"
language can apply in two situations. The first situation arises when
members do not change CalPERS employers. The members are entitled
to an annuity based on normal contributions made while working in one
membership category if they later qualify for IDR while working in a
different category. The second situation arises when members do change
CalPERS employers. The members are entitled to an annuity based on
normal contributions made while working for one CalPERS employer if
they later qualify for IDR while working for a different CalPERS
employer (in either the same or a different category).
Neither situation applies to Plaintiffs. Plaintiffs made normal
22

contributions (through their purchase of service credit) and took IDR
while working for the same city in the same local safety membership
category:
- Andert bought service credit and took IDR as a police officer
with the City of Alhambra;
- Slaughter bought service credit and took IDR as a police officer
with the City of Newport Beach;
- Marzec and Healy bought service credit and took IDR as police
officers with the City of Stockton;6
- MacLaren bought service credit and took IDR as a firefighter
with the City of Roseville; and
- Esparza bought service creqit and took IDR as a firefighter with
the City of Monrovia.
47], 21-22

[~~55-63],

73, 77], 137, 153, 159; 4 MarzecCT 749-51

[~~37-40,

(1 Andert CT 18-20

[~~54-57,

62-63], 755-56

[~~37-40,

[~~74-76,

23-25

[~~70-

45], 751-53

83-84], 868, 894, 920.)

Accordingly, Plaintiffs' purchase contributions do not meet
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Section 21420's requirement for a separate annuity. The trial court
agreed. (7 Marzec 1580-81, 1587.)7
Plaintiffs call the trial court's interpretation "hypertechnical" and
urge the award of Section 21420 annuities for all contributions "outside
the job where injured." (AOB pp. 36, 38.) For example, two PlaintiffsMarzec and Slaughter-purchased service credit based on time spent in
the military. (1 Andert CT 23-24

[~~72-73];

4 Marzec CT 749-50

[~~39,

40]). Under Plaintiffs' reading of Section 21420, Marzec and Slaughter
would receive annuities because their military service was "outside"
their CalPERS safety positions.
As Section 21420 is actually written, however, an annuity must be
paid for with normal contributions made in another "membership

Healy already receives one Section 21420 annuity for
contributions she made while working for employers apart from the City
of Stockton. (4 Marzec CT 754 [~69].)
6

7 The trial court's interpretation of Section 21420 is bolstered by a
recent amendment to the PERL. Under Section 21400(a)(3), starting in
2013, safety members who take IDR before retirement age may be
eligible for an additional benefit tied to their service credit. There would
have been little need for this new provision if, as Plaintiffs argue, the
same safety members were already entitled to 21420 annuities tied to
their purchase of service ~redit.
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category."

This can only mean a CalPERS membership category. 8

Military service is entirely outside the CalPERS system, and performed
for the United States, not a CalPERS employer. Accordingly, even if
Plaintiffs' contributions could somehow be attributed to military service,
those contributions would not have been made in a CalPERS
membership category and could not be used to buy an annuity.
The

other

four

Plaintiffs-Healy,

Esparza,

Andert,

and

MacLaren-have the same problem with respect to their purchases of
"airtime" service credit. (1 Andert CT 18-19
Marzec CT 752

[~~56-57],

755

[~~75-76]).

[~~39-40],

21

[~~57-58];

4

Nevertheless, Plaintiffs insist

those purchase contributions should be used to pay for Section 21420
annuities, arguing they were "made with respect to service prior to and
outside the safety job where injured." (AOBp. 37.) But again, Plaintiffs
are improperly attempting to link their purchase contributions to service
outside CalPERS - service in which there would have been no CalPERS
"membership category." Plaintiffs are ignoring Section 21420's plain
See Cummins, Inc. v. Superior Court (2005) 36 Ca1.4th 478, 487
("We construe the words of a statute in context, and harmonize the
various parts of an enactment by considering the provision at issue in the
context of the statutory framework as a whole").
8
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language. The trial court agreed. (7 Marzec CT 1587 ["21420 only
permits an annuity based on service in

'another category of

membership'-i.e. with another CalPERS employer. Credits for service
with another employer cannot be used to obtain the annuity."].)
For either military time or airtime service credit purchases, there is
no principled rationale for reading the "category of membership"
requirement out of Section 21420. Consider its legislative history:
Sometimes we have members who first serve in what
is called a miscellaneous category and then move to a
special category, such as fireman or highway
patrolman.... This section provides that if he is
retired for industrial disability, he shall receive [his
disability benefit] and in addition shall receive the
annuity from the contributions made in the former
category. (Analysis of Assembly Bill, 5 Marzec CT
981.)
This language describes members' rights to a 21420 annuity when they
go from one category of CalPERS employment ("miscellaneous") to
another ("special"). Plaintiffs point to the same language (AOB p. 40),
but nowhere explain how it can be stretched to justify what they want.
Plaintiffs insist that their interpretation of Section 21420

IS

supported by In re Marriage a/Green (2013) 56 Ca1.4th 1130. (AOB pp.
25-29, 31). There, a firefighter for a CalPERS employer purchased
26

servIce credit for pnor military servIce. The CalPERS member (the
husband) and his wife subsequently sought a divorce, and the court faced
the question of "whether to characterize husband's military service credit
as separate or community property." (In re Marriage of Green, 56 Ca1.4th
at p. 1133.) Resolution of the question depended on the husband's
marital status when performing the underlying services. Since the
husband rendered his military service before the marriage, Marriage of
Green ruled that, "except for the community's contribution to the cost of

obtaining the credit, the four years of additional credit are the husband's
separate property." (Id. at pp. 1137-38.)
Marriage of Green does not help Plaintiffs. It has nothing to do

with Section 21420 and does not hold that Section 21420 annuities may
arise from employment outside CaIPERS. This appeal does not involve
the division of marital assets, which was the direct subject of Marriage
of Green.

The Court should reject Plaintiffs' effort to read out of Section
21420 the "membership category" requirement. "[I]t is not the job of the
courts to expand the scope of retirement benefits created by the
Legislature and spelled out in a detailed statutory scheme." (Gutierrez v.
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Board of Ret. of Los Angeles County Employees Ret. Ass 'n (1998) 62
Cal.AppAth 745, 749.) Accordingly, the Court should hold that CalPERS
does not have a statutory duty to provide Plaintiffs with Section 21420
annuities.
4.

Plaintiffs are not entitled to a refund on their service
credit purchases.
a.

The PERL does not permit refunds to Plaintiffs.

Plaintiffs argue that if their purchased service credit does not
provide a Section 21420 annuity, they should receive a full refund of the
purchase price. This very issue-refunds for disability retirees-has
been considered and rejected several times by the Legislature. 9
In 1980, the Legislature amended § 20938 (now § 21037) to
permit local contracting agencies the option of permitting members on
IDR to obtain refunds for lump sum service credit purchases. This "bill
[was] designed to accommodate two individuals" who made lump sum
contributions for service credit they received no benefit for when they
took IDR. (6 Marzec CT 1376.) The contract option sunsetted in 1984
and remained only a vestige until deleted in 2003. (Id. at p. 1401.)
9

In 1991, the Legislature considered but did not pass AB 1146,
which would have allowed what Plaintiffs seek here-refunds of service
credit purchase contributions to members who take IDR from local
public agencies. (See id. at p. 1390 [this "would require that all payments
for service credit by those members retired for IDR on and after January
1, 1984 be refunded"].) Had they become law, those refunds would have
"increased costs to local agencies for employer retirement contributions."
(Id. at p. 1386.)
[footnote cont'd next page]
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The operative statute, Section 21039, forecloses refunds. Section
21039(a) states in pertinent part:
[A safety member] who has elected to receive credit
for service by making contributions in installment
payments and who retires or has retired due to
industrial disability while making those payments,
may elect to cancel the payments prospectively if the
election to receive credit for service does not increase
the member's allowance payable .... No refund of
contributions paid in installments prior to the
effective date of the member's election to cancel the
payments shall be payable to a member or retired
member as a result of an election made by a member
pursuant to this section.
In other words, the PERL provides relief to only those service
credit purchasers who elected to make installment payments, and then
only to avoid prospective payments, not obtain refunds. The PERL does
not permit Plaintiffs to recover completed lump-sum or installment
purchase contributions. 10
In 2003, the Legislature again rejected refunds in amending
Section 21037. (Id. at 1411-12.) Section 21039, which applies to safety
members like Plaintiffs, was enacted the same year and contains the
same no-refund language.
Marzec, Healy, Esparza, and McLaren contributed lump sums.
(4 Marzec CT 750 [~40], 752 [~57], 755 [~76]; 1 Andert CT 22 [~10].)
Slaughter elected installments and made them all before taking IDR. (1
Andert CT 24 [~74].) Andert elected installments and cancelled them
prospectively on taking IDR. (1 Andert CT 20 [~48].)
10
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Plaintiffs argue a refund is required because they will otherwise
have forfeited the value of their purchased service credits. (AOB pp. 4649.) But this "forfeiture" was a risk disclosed to Plaintiffs when they
bought service credit, hoping to boost their service retirement
allowances. As the trial court pointed out, buying service credit was an
economic gamble. "[T]he upside of their gamble was considerable: if
they reached retirement age, Plaintiffs would have received a guaranteed
7.750/0 return on their money-more than could be guaranteed by
many-perhaps most these days-other investment vehicles." (7 Marzec
CT 1597.)
Moreover, Plaintiffs' purchase contributions are not forfeit.
Plaintiffs may have lost their service credit purchase gamble, but they
did not walk away empty handed. They receive tax-free disability
allowances of considerable value. Those allowances are funded by the
normal contributions in Plaintiffs' member accounts, including the
normal contributions associated with their service credit purchases. 11
When Plaintiffs became disabled, they chose IDR funded by the
normal contributions in their member accounts. But they could have
chosen to forgo IDR and either withdraw their contributions or leave
them on deposit for future service retirement. (Section 21153.)
11
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(See Sections 20012, 21038, 21053 and 21418.)
b.

CalPERS disclosed to Plaintiffs they might not
benefit from their service credit purchases.

Though the PERL does not permit refunds, Plaintiffs contend
refunds are required under fiduciary breach, rescission, contractual and
equitable theories. Each theory is based on the allegation that CalPERS
failed to disclose to Plaintiffs that they might not receive an economic
benefit from the service credit they were going to purchase. None of
Plaintiffs' theories succeeds, however, because this allegation is
conclusory and cannot survive the disclosures set out in the exhibits
attached to their Complaints.
Plaintiffs allege CalPERS "do[ es] not disclose the risk of loss if
the [member becomes] [ ] disabled," "does not rectify [a member's]
misunderstanding" on that point, and otherwise engages in "constructive
fraud" and misrepresentation. (4 Marzec CT 833 [,-r457], 835 [,-r,-r466467].) These allegations of nondisclosure are conclusory and should be
disregarded. (Ramirez v. Wong (2010) 188 Cal.AppAth 1480, 1488
["courts treat a demurrer as admitting all material facts properly pleaded,
'but not contentions, deductions or conclusions of fact or law."']')
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The Court should look instead to the specific language of
CaIPERS' disclosures, reflected in the exhibits attached to the
Complaints. (Ball v. Steadfast-BLK (2011) 196 Cal.AppAth 694, 745 [on
demurrer, court "consider[ s] the evidentiary facts contained in recitals in
the exhibits attached to the complaint .... "].) As between the text of the
exhibits and allegations in the Complaints, the exhibits take precedence.

{See Hoffman v. Smithwoods RV Park, LLC (2009) 179 Cal.AppAth 390,
400 [court must "not close their eyes to situations where a complaint
contains allegations of fact inconsistent with attached documents";
"False allegations of fact, inconsistent with annexed documentary
exhibits or contrary to facts judicially noticed, may be disregarded .... "]
[citations omitted].)
The exhibits to the Complaints show Plaintiffs were warned time
and again they might not see a benefit from their purchases. CaIPERS:
•

Sent "election materials" stating that service credit would

increase benefits-"ifyou retire at Age 50"-and cautioned,
in bold capital

letters:

"If you are

considering a

DISABILITY RETIREMENT, this additional service
credit may not benefit you." The same materials advised
32

contacting

CalPERS

for

"additional

retirement counseling." (4 Marzec CT 749
824

[~395],

information
[~39],

752

or

[~56],

868-869 [Ex. 1, pp. 1-2], 895 [Ex. 7, p. 2 ("If

you RETIRE ON DISABILITY, this additional service
credit may not benefit you")]; 1 Andert CT 93

[~393],

2

Andert CT 282 [Ex. 24, p. 2].)12
•

Sent letters explaining "some members will never receive a

service retirement benefit, but instead become disabled" and
pointing out that, "[f]or safety members . . . [t]here are
scenarios where some members may derive little or no
increased benefit from additional service credit"; those
12 All Plaintiffs, including Slaughter, alleged receipt of this
disclosure. But Slaughter now says the disclosure he received was
different, (See AOB p. 53; 1 Andert CT 159 [Ex. 14] ("For
DISABILITY RETIREMENTS or SAFETY MEMBERS, if you
would like an estimate of the cost benefit for this service credit, please
contact CaIPERS").) This change of position, even if credited, is
immaterial given the other disclosures Slaughter saw. (See 1 Andert CT
89-90 [~~373-376, 384 ("If you plan on retiring on disability or industrial
disability retirement, you should contact CalPERS to determine if
purchasing Service Credit will increase your retirement benefit").]; 2
Andert CT 233 [Ex. 23, p. 9: the actuarial assumptions used to estimate
future benefit increases for service credit purchases included "possibility
that some may not retire, but instead become disabled, die, or terminate
their CalPERS membership")]')
33

letters encouraged Plaintiffs to contact CalPERS to
"determine when or if the additional service credit would be
most beneficial". (1 Marzec CT 61-62 [Original Complaint
~246],

112 [Ex. 2, p. 1 (italics added)].)

• Published "A Guide to Your CalPERS Service Credit
Purchase Options," which noted the "possibility that some
may not retire, but instead become disabled." (4 Marzec CT
820
89

[~377];

[~374],

5 Marzec CT 1007[ Ex. 21, p. 9]; 1 Andert CT

2 Andert CT 233 [Ex. 23, p. 9].)

• Stated on its "Calculate My Service Credit Cost"
website: "If you plan on retiring on disability or industrial
disability retirement you should contact CalPERS to
determine if purchasing Service Credit will increase your
retirement benefit." (4 Marzec CT 822

[~386];

1 Andert 91

[~384].)

CalPERS asks the Court to affirm the trial court's ruling that it
adequately disclosed the disability risk of purchasing service credit. (See
7 Marzec CT 1591-92.)
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c.

CalPERS met its fiduciary disclosure obligations.

Public pension systems are fiduciaries. (California Constitution
Article 16, Section 17.) Hence, concealment or misrepresentation may
justify unraveling a member's election of retirement options. (Hittle v.
Santa Barbara County Employees' Ret. Ass 'n (1985) 39 Ca1.3d 374, 393-

394.) Members cannot be found to waive pension rights until the system
has "fully informed" them of the benefits to which they are entitled. (Id.
at 391.)
In Hittle, the plaintiff became disabled and chose a refund of his
pension contributions, thereby waiving his right to a disability
retirement. As it turned out, the plaintiff did not even know of his right to
elect a disability retirement - the only information he had received on the
issue was in an "obscure handwritten notation" on a form letter. (Id. at
393-94.) The Supreme Court reinstated his membership so he could take
disability retirement, calling the handwritten note a nondisclosure,
"tantamount to [ ] misrepresentation and concealment." (Id.) But the
Court took pains to explain it had no "intention to impose unreasonable
obligations upon the trustees of a pension trust." (Id. at 394.) For
example, it was permissible for pension systems to refer members to
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booklets or materials "fully and fairly describ[ing] the plan and its
various options and procedures." (ld.)
The Hittle rule-requiring pension systems to "fully inform"
members how to avoid waiving statutory benefits-does not directly
apply here. Plaintiffs have waived nothing; they are receiving all the
statutory benefits to which they are entitled. 13
That said, CaIPERS' multiple warnings were far from obscure and
in no way tantamount to the sort of misrepresentation or concealment
Hittle condemned. (ld. at 393-94.) When a fiduciary discloses facts
"which would make a reasonably prudent person suspicious," that person
has "a duty to investigate further, and [is] charged with knowledge of
matters which would have been revealed by such investigation." (Miller
v. Bechtel Corp. (1983) 33 Ca1.3d 868, 875; see also Lazzarone v. Bank
of America (1986) 181 Cal.App.3d 581, 597 [beneficiary given
accounting of losses had duty to investigate and was properly charged
with knowledge investigation would have revealed as to performance of

As a fiduciary, CalPERS can pay no annuity or refund the PERL
does not allow. (See Chaidez v. Board ofAdmin. (2014) 223 Cal.AppAth
1425, 1430-31 [even where duty to inform at issue, CaIPERS' "constitu[footnote cont'd next page]
13
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trust versus other financial institutions]; Assilzadeh v. Cal. Fed. Bank
(2000) 82 Cal.AppAth 399, 415-417 [brokers' disclosure shifted burden
to investigate to real estate buyer].) CaIPERS' disclosures were more
than adequate in this sense too.
d.

CaIPERS' disclosures foreclose attempts to undo
Plaintiffs' service credit purchases under
rescission, mistake, or other equitable or
contractual theories.

Where pension system members are notified of their rights, they
cannot later seek "equitable" revision of their legal predicaments.

(Gutierrez v. Board of Ret. of Los Angeles County Employees Ret. Ass 'n
(1998) 62 Cal.AppAth 745, 749 [where member never challenged a
finding that his disability retirement was not service-connected, despite
being told he had 30 days to appeal and could call with questions, his
widow could not avoid the missed deadline based on estoppel or other
notions of equity].)
Likewise, absent evidence that a pension system "encouraged or
tional mandate ... does not include an overlay of fiduciary obligations
justifying an order to pay greater benefits than the statutes allow."])
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fostered" a member's unilateral mistake of fact in electing benefits, a
member cannot undo his or her election by rescission. (Bunnett v.
Regents

0/ Univ.

of Cal. (1995) 35 Cal.AppAth 843, 854-855 [brochure

touting phased retirement package insufficient to show university
fostered professor's mistaken belief he could elect package yet remain
eligible for future retirement programs, so as to permit rescission]; see
also Taylor v. Taylor (1944) 66 Cal.App.2d 390, 396-398 [absent deceit

by fiduciary, no "misconception" or "mistake in opinion . . . concerning
an uncertain future occurrence" will justify rescission].)
Here, CalPERS' disclosures put Plaintiffs on notice of the risks of
purchasing service credit. The complaints do not allege facts showing
that CalPERS fostered or encouraged a mistaken understanding of those
risks.
Plaintiffs also contend their service credit purchases were invalid
due to an absence of mutual assent. (AOB pp. 54-55.) The problem for
Plaintiffs is that the mutual assent needed to form a contract is
"determined under an objective standard applied to the outward
manifestations or expressions of the parties, i. e., the reasonable meaning
of their words and acts, and not their unexpressed intentions or
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understandings." (See HM DG, Inc. v. Amini (2013) 219 Cal.AppAth
1100, 11 09 [emphasis added].)
Here, the objective, "outward manifestations" of Plaintiffs' assent
was their execution of contracts for irrevocable purchases of service
credit. (See, e.g., 4 Marzec CT 874; 1 Andert CT 0143.) The validity of
those contracts does not depend on whether, subjectively, Plaintiffs
appreciated that under the PERL, their purchased service credit might
not increase their retirement benefits.
Nor does Plaintiffs' failure to appreciate their rights under the
PERL establish an actionable mistake of law. (AOB pp. 73, 82-84.) A
"mistake of law as defined by Civil Code section 1578 exists only when
(1) all parties think they know and understand the law but all are
mistaken in the same way, or (2) when one side misunderstands the law
at the time of contract and the other side knows it, but does not rectify
that misunderstanding." (Hedging Concepts, Inc. v. First Alliance
Mortgage Co. (1996) 41 Cal.AppAth 1410, 1421.) CaIPERS' disclosures
preclude either possibility. Nonetheless, Plaintiffs contend that CalPERS
must have known its members were confused - if members really
understood the "disability risk" of purchasing service credit, they would
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not buy service credit until just before service retirement. (AOB p. 71.)
However, purchasing service credit as earl,y as possible makes economic
sense because of the time value of money. The earlier the purchase, the
more time for the purchase contributions to generate a guaranteed return
for a service retirement. (7 Marzec CT 1597.)
Plaintiffs'

"unconscionability"

argument

fares

no

better.

Unconscionability is a question of law that depends on both procedural
and substantive elements. (Jones v. Wells Fargo Bank (2003) 112
Cal.AppAth 1527, 1539.) "The procedural element requires oppression
or surprise .... The substantive element concerns whether a contractual
provision reallocates risks in an objectively unreasonable or unexpected
manner. To be substantively unconscionable, a contractual provision
must shock the conscience." (Id. at pp. 1539-40 [citations omitted].)
Terms sanctioned by statute-and thus approved by the Legislaturecannot be deemed unconscionable. (Id. at 1540 [rejecting argument that
specific loan terms cbuld be substantively unconscionable where
"California law makes such arrangements legaL"]) Plaintiffs' service
credit purchase terms were dictated not at the whim of CalPERS, but by
operation of the PERL, and cannot be deemed unconscionable.
40

5.

Plaintiffs' constitutional rights have not been violated.

Plaintiffs offer three constitutional theories for why, despite the
PERL, they have a right to a refund or an extra benefit for their service
credit purchases. (AOB pp. 89-93.) None of theories withstands scrutiny.
a.

Plaintiffs have not been denied equal protection.

To assert an equal protection claim under the California or United
States Constitution, Plaintiffs must "[a]s a threshold requirement ...
demonstrate[ ] that persons are similarly situated with respect to the
legitimate purpose of a given law before [they] can logically proceed
with an equal protection analysis"). (In re Strick (1983) 148 Cal.App.3d
906, 912 [California Constitution]; McQueary v. Blodgett (9th Cir. 1991)
924 F.2d 829, 835; Thornton v. City of St. Helens (9th Cir. 2005) 425
F.3d 1158, 1166-67 [under U.S. Constitution, "[a]n equal protection
claim will not lie by conflating all persons not injured into a preferred
class receiving better treatment" than the plaintiffJ.)
Equal protection should be invoked as a means to cure
discrimination among those similarly situated-not as a gambit for
certain government employees to gain "additional pension benefits to
which nearly all of their [similarly-situated] counterparts are not
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entitled." (Los Angeles County Prof'l Peace Officers' Ass'n v. County of

Los Angeles (2004) 115 Cal.AppAth 866, 872-873.)
Plaintiffs do not have a legitimate equal protection argument.
They admit they and other disabled members "end up receiving the same
monthly percentage of their highest compensation .... " (AOB p. 88.) As
the trial court reasoned, that similar, pre-retirement age treatment of
members with differing amounts of service credit is what the Legislature
has written into the PERL, consistent with actuarial principles; it does
not amount to discrimination. (7 MarzecCT 1545.)
Plaintiffs are really seeking greater benefits than other preretirement-age recipients of IDR. They contend that enhanced benefits
are available to disability retirees who purchased additional service
credit, but not to disability retirees who worked for their additional
service credit. 14 Legislation treating similarly-situated persons differently

As previously stated, starting in 2013, new section 21400(a)(3)
permits both groups to elect a disability benefit based on their service
credit. Plaintiffs are wrong to suggest this recent legislation violates the
equal protection rights of members, like them, who retired before 2013.
(AOB pp. 90-91.) It is well-settled that legislatures need not make
statutes retroactive. (Califano v. Webster (1977) 430 U.S. 313, 320-21,
97 S.Ct. 1192, 1196-97, 51 L.Ed.2d 360 [Congress may replace Social
Security computation formula and make the new, more advantageous
[footnote cont'd next page]
14
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raises equal protection concerns. (See People v. Romo (1975) 14 Ca1.3d
189, 196 ["a state may provide for differences as long as the result does
not amount to invidious discrimination."]) Legislation treating them the
same does not.
b.

Plaintiffs have not been denied due process.

Due process does not protect rights that never existed. To show a
violation, a "claimant must [ ] identify a statutorily conferred benefit or
interest of which he or she has been deprived." (Ryan v. California
Interscholastic Fed'n - San Diego Section (2001) 94 Cal.App.4th 1048,
1071; Chan v. Judicial Council of Cal. (2011) 199 Cal.App.4th 194, 200
[plaintiffs "must demonstrate a promise or guarantee of a specific benefit
or right in . . . state law"]; Duff v. City of Gardena (1980) 108
Cal.App.3d 930, 937 [no denial of due process where member's right to
disability retirement never vested].) Under the federal constitution, the
claimant must have a "present entitlement" to the benefits sought.
(Lujan v. G&G Fire Sprinklers, Inc. (2001) 532 U.S. 189, 195-96, 121 S.
Ct. 1446, 1451-52.)
formula prospective only, so as to "discriminate between the rights of an
earlier and later time" (internal citations and quotations omitted)].)
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As explained above, Plaintiffs seek benefits they do not have
under the PERL. Hence, they have not stated a due process violation.
c.

Plaintiffs' contract rights have not been impaired.

There can be no constitutional impairment of contract where a
vested pension right has not matured or where a condition subsequent
causes its loss. (Miller v. California (1977) 18 Ca1.3d 808, 817 ["fact that
a pension right is vested will not, of course, prevent its loss upon the
occurrence of a condition subsequent such as lawful termination of
employment before completion of the period of service designated in the
pension plan."]; Vielehr v. State a/Cal. (1980) 104 Cal.App.3d 392,395397 [no constitutional impairment of contract "unless and until vested
rights to retirement ripen into vested contractual rights"]') If a member
fails to satisfy a condition such as staying in service until reaching a
specified retirement age, vested retirement benefits otherwise available
at that age never mature. (Miller, 18 Ca1.3d at p. 817.)
Plaintiffs have not been denied a retirement benefit that exists
under the PERL. Accordingly, they have not suffered a constitutional
impairment of contract.
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B.

Four

Plaintiffs'

Claims

Are

Time-Barred

Under

The

Government Claims Act.

Separate from the PERL and other merits issues on appeal, the trial
court dismissed all claims brought by four of the six Plaintiffs-one in
Marzec and all three in Andert-for failure to meet the one-year claim
presentation deadline set out in the GCA.
The GCA applies to CalPERS because it is a state entity. (Sections
90S .2, 20002.) Under the GCA, a party "must present a timely claim for
money or damages to a [ ] public entity before suing the [ ] public entity
for money or damages .... " (City ofLos Angeles, supra, 168 Cal.App.4th
at 427, citing Sections 90S, 90S.2, 91S(a), 94S.4.)
Those seeking to represent a putative class must also comply with
the GCA, by presenting a claim identifying themselves and providing
"sufficient information to identify and make ascertainable the class
itself." (City of San Jose v. Superior Court (1974) 12 Ca1.3d 447, 4S7.)
And where the GCA applies, trial courts must take its claim presentation
deadline into account in determining the proper class definition. (City of
Los Angeles v. Superior Court, 168 Cal.App.4th at 426,430-31.)
For claims other than personal injury, like those here, the claim
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must be presented "not later than one year after the accrual of the cause
of action." (Section 911.2(a).) Failure to timely comply bars suit against
the public entity. (State of California v. Superior Court (Bodde) (2004)
32 Ca1.4th 1234, 1237, 1243-44; Nguyen v. Los Angeles County

Harbor/UCLA Medical Center (1992) 8 Cal.Appo4th 729, 732; Torres v.
County of Los Angeles (1989) 209 Cal.App.3d 325, 335 ["Only after the
public entity rejects the claim can the plaintiff sue."]; see also Section
94504 [no suit may be brought until claim presented and acted upon].)

The accrual rules under the GCA are the same as for civil
limitations statutes. (Ovando v. County of Los Angeles (2008) 159
Cal.Appo4th 42, 63 ["date of accrual for purposes of the claim
presentation requirement is the same date on which the cause of action
would accrue for purposes of the statute of limitations in an action
against a private party," citing Shirk v. Vista Unified School Dist. (2007)
42 Ca1.4th 201, 208-209].) Plaintiffs here invoked the delayed discovery
rule of accrual, which postpones accrual to no later than when the
plaintiff "suspects ... someone has done something wrong" to him-as
"wrong" is understood by a layman. (Norgart v. Upjohn Co. (1999) 21
Ca1.4th 383, 397;.98; see also Kline v. Turner (2001) 87 Cal.Appo4th
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1369, 1374 ["plaintiff need not be aware of the specific facts necessary
to establish a claim since they can be developed in pretrial discovery"].)
Plaintiffs' earliest attempt to comply with the GCA was made by
Marzec-he presented a claim on behalf of a putative class on March 24,
2011. (4 Marzec CT 776-77 [,-r171].) Under Section 911.2(a), that claim
would be sufficient to preserve the litigation rights of all members of the
putative class whose claims had accrued on or after March 24, 2010.
The claims of Esparza, Andert, MacLaren, and Slaughter accrued
earlier than the cut-off and are time-barred, despite their conclusory
allegations of delayed discovery. All four alleged they "believed and
expected" they would see an increase in IDR for their service credit
purchase, but their expectations were dashed when they began collecting
50% IDR checks. (4 Marzec CT 756-757 [,-r,-r83-87]; 1 Andert CT 20-21
[,-r,-r48-51], 22-23 [,-r,-r63-66], 24 [,-r,-r77-80].) Thus, Esparza, Andert,
MacLaren, and Slaughter had reason to suspect something was wrong
months or years before March 24, 2010: Esparza in October 2009;
Andert in August 2008, MacLaren in December 2009, and Slaughter in
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September 2004. (Id.)15
Plaintiffs say their claims are not time-barred because CaIPERS'
refusal to pay them a 21420 annuity is a "continuing and ongoing
wrong," accruing anew "each time [they] receive an IDR check." (AOB
p. 107.) Not so. Continual accrual applies in pension actions only after
the pension right has been established, not in actions like this where the
pension right itself is in dispute. (See Dillon v. Board of Pension
Comm'rs (1941) 18 Ca1.2d 427, 430-31; see also Baillargeon v.
Department of Water & Power (1977) 69 Cal.App.3d 670, 684 [time
barred action did not seek installments, but to establish a right to
supplemental benefits].)
Plaintiffs also assert that their IDR checks did not put them on
notice of their claims - they could not be expected to sue until they
learned the details of why their benefits were too low. (AOB p. 96.) But
the trial court correctly rejected this argument as inconsistent with
California law, finding Plaintiffs "should have been aware of their injury

15 Cf Armstrong Petroleum Corp. v. Tri-Valley Oil & Gas Co.
(2004) 116 Cal.App.4th 1375, 1391 ["Because the act of paying or
delivering the wrong amount constituted the breach of contract . . . a
[footnote cont'd next page]
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as of the date they received their first IDR checks," and held their claims
barred by the GCA deadline. (7 Marzec CT 1595 [Order, p. 19]; 2 Andert
CT 439 [Order, p. 2: Plaintiffs' "claims accrued at the time, and had to be
presented within one year after, they received their first IDR checks"].)
This Court should affirm.

VI.

CONCLUSION

For the reasons set forth above, the Court should affirm the
judgment in CalPERS favor against all Plaintiffs.

DATED: June 20, 2014

By:--~--~-----------------

dward Gregory
Jason Levin
Attorneys for CalPERS

cause of action relating to a breach of that monthly obligation ... did
not accrue, until ... that incorrect payment or delivery"].)
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