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APPLICATION FOR LEAVE TO FILE AMICUS CURIAE

BRIEF AND RJN IN SUPPORT OF APPELLANT

TO THE PRESIDING JUSTICE CANTIL-SAKAUYE OF THE CALIFORNIA
SUPREME COURT:

The Law Offices of John Michael Jensen respectfully seeks leave to file the
accompanying amicus curiae brief and Requestfor Judicial Notice in this proceeding.
California Rule of Court, 8.200(c).
1.

Nature of Brief

The pending Flethez case puts at issue when interest under Civil Code section
3287 is due on late, held, or withheld payments by government.
In Mass v. Bd. ofEd. ofSan Francisco Unified Sch. Dist. (1964) 61 Cal. 2d 612,

Olson V. Cory (1983) 35 Cal. 3d 390, Goldfarb v. Civil Serv. Com. (1990) 225 Cal. App.

3d 633, and Currie v. Workers' Comp. Appeals Bd (2001) 24 Cal. 4th 1109, courts
consistently found that interest was owed from the date that the obligation fell due to the
time it was ultimately paid. Under Olson v. Cory., Mass, Goldfarb, San Diego County

Deputy Sheriffs Assn. v. San Diego County Civil Service Com. (1998) 68 Cal.App.4'''
1084, and Currie, interest remained a damages claim intended to make the recipient
whole for delayed payment of "underlying monetary obligations".
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More recently, the Weber v. Board ofRetirement (199%) 62 Cal.App.4th 1440 and
Flethez courts seized on parts ofAmerican Federation ofLabor v. UnemploymentIns.

Appeals Bd. (1996) 13 Cal.4''' 1017 and applied itto disability benefits (1) without
analyzing the different statutory schemes, including (2) without analyzing whether there
may be a different type of "underlying monetary obligation" in different statutory
schemes.

Weber and Flethez have instead focused on the "need to prove" the entitlement.
While relying on AFL, Weber and Flethez (3) focused on the procedural evidentiary
process that required the individual to prove the level of disability (but not the amount of

the benefit nor the rate of payment which are not in dispute), (4) assumed that the
existence of an evidentiary process meant that there was no "underlying monetary
obligation" prior to proof, (5) did not focus on which individual or entity funded the
disability in part, (6) found that the retroactive payment aspects of the statutory scheme
meant that the benefits were not matured or due prior to proof, (7) did not address or
explain how a government agency could provide retroactive benefits (before vesting
occurred) without it being a "gift of public funds", and (8) then applied select parts of
AFL to disability to deny interest.
II.

Statement of Interest of Amicus Curiae

The Law Offices of John Michael Jensen represents two proposed class actions
and other matters that will be effected by the ruling of this court in this Flethez matter.
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(1)

Kesterson. et. al v. CalPERS is a proposed class action pending in

the Los Angeles County Superior Court {Kesterson, et al. v. CalPERS, LASC case
no. BC502628) before the Honorable John Sheppard Wiley. Filed in 2013, the

First Amended Complaint seeks interest on late, withheld, or held funds. Plaintiffs

estimate the number in the proposed class exceeds 100,000 individuals. Currently,
the class consists in part of disabled and industrially disabled members and their
beneficiaries.

To preserve the proposed class members' rights regarding interest on

disability and industrial disability to the fullest recovery possible, amicus curiae
has moved the court to bifurcate and separate into two discrete actions (1) the

claims for interest on late, withheld, or held industrial disability and disability
benefits from the action for (2) claims for interest on service, death, and other late,
withheld, or held payments.

The hearing on severance and bifurcation of the two portions ofthe case is
scheduled for October 28,2015.

If severance is allowed, we seek the Superior Court to proceed on litigating
the claims for interest on late, withheld, or held service, death, and other benefits

as that law is fairly settled.

If severance is allowed, we will seek to stay litigation on the late, withheld,
or held industrial disability and disability benefits until this Court's decision in

Flethez. Thereafter, Plaintiffs with disability or industrial disability claims will
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likely seek to amend their bifurcated First Amended Complaint in accordance with
the ruling of this Court in this Flethez case.
(2)

Marzec. et. al v. CalPERS is a proposed class action pending in Los

Angeles County Superior {Marzec, etal. v. CalPERS, LASC case no. BC461887)

before the Honorable Ann Hogue. On remittitur from Marzec v. California Public

Employees Retirement System (2015) 236 Cal.App.4''' 889, Plaintiffs are presently
seeking or soon will seek leave to file a Second Amended Complaint that clarifies
the breach of fiduciary duties and rescission, after the Court of Appeal's published
decision and remittitur. Many of the claims relate to individuals who took

industrial disability retirement. In Marzec, the Plaintiffs have sought interest from
the retirement system starting from the date of deposit of funds. The size of the
class is unknown.

(3)

Opposition to CalPERS Pending Regulation. 2 CCR 555.5.

Although not a separate case, counsel for amicus curiae has opposed CalPERS'
proposed regulation 2 CCR 555.5, which may now be subject to review by the
Office of Administrative Law. Counsel for amicus curiae expects the proposed
regulation to be fmalized and put into effect. The regulation seeks to leverage the
courts' decisions in Weber and Flethez to further disconnect the obligation to pay

interest under Civil Code section 3287 from the date that the obligation to make
payment fell due. Counsel for amicus curiae requests leave to file a Requestfor
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Judicial Notice of the text of the proposed Regulation 2 CCR 555.5, filed
concurrently.
III.

No Input and No Contributions

No party has had input in this brief. No party or counsel for a party has made any

monetary contributions to fund the preparation or submission of this amicus brief or the
RJN. California Rules ofCourt, rule 8.200 (c)(3).

Counsel has read the Petitionfor Review, the Answer to the Petitionfor Review,
the Opening Briefon the merits and the Answer Briefon the merits.
The parties' briefs raise important questions which this amicus brief also seeks to
address and clarify. Although the parties' briefing raised many issues, this amicus brief
provides additional analysis, background and application of the law in addition to the
parties' briefs, as well as raises additional questions that may assist the Court's
consideration of these fast-changing issues.
The amicus brief also addresses terminology used in the case law and seeks to help
clarify a more standardized use of terms.

This amicus brief and RJN are intended to help the Court, including to clarify that
interest under Civil Code section 3287 is due when matured rights are paid after the time
when the obligation falls due.

For the foregoing reasons and the reasons stated in the attached amicus curiae
brief and Request for Judicial Notice, I respectfully request that this Court accept the
attached for filing and use in the above matter.
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This Motion, Application or Request is based on all documents on file in this
action, the documents and requests filed concurrently, and such other matters as may
properly come before this Court.

Respectfully submitted.

Dated October

2015

. __
fol

MichaeT Jensen

SE

M76813
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Good cause appearing therefor,

It is hereby ordered that the California Supreme Court will permit the filing ofthe

Amicus Curiae Briefby the Law Offices ofJohn Michael Jensen in support ofPetitioner
Frank Flethez.

DATED:

Justice, California Supreme Court
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I.

Amicus

The case law applying Civil Code section 3287 in the context of government
payments has recently become muddled. For example, the more recent case law:

(i)

uses "vest" to mean different things,

(ii)

fails to distinguish the differences in how underlying rights vest,

(iii)

confuses how and when different rights "mature" into obligations to pay,

(iv)

misapplies analogies from one statutory scheme to a different statutory

scheme,'
(v)

misapplies analogies in a way that does not accurately represent how or
when various rights "accrue", "vest" or mature (see San Diego Cnty. Deputy
Sheriffs Assn. v. San Diego Cnty. Sheriffs Dep't (1998) 68 Cal.App.4th
1084 and how it differentiates American Federation ofLabor v.

Unemployment Ins. Appeals Bd. (1996) 13 Cal.4^^ 1017 ("AFL ") from
Goldfarb v. Civil Serv. Com. (1990) 225 Cal.App.3d 633 {"GoldfarF'), and
from Weber V. Bd. ofRet. ofLos Angeles Cnty. Ret. Ass'n (1998) 62
Cal.App.4th 1440

Weber").

(vi)

narrowly construes "underlying monetary obligation",

(vii)

treats the delayed payment of government benefits differently than the
delayed payment by other entities (contrary to the language of the statute),

(viii) requires or implies that Civil Code section 3287 interest is only payable by

' For example, Flethez and Weber rely on AFL without analyzing that it involved a
fundamentally different type of underlying right. See infra at 23-31.
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a government entity if there are additional "wrongful" withholdings or acts
in addition to delayed payment, and

(ix)

adds new requirements to Civil Code section 3287 without explanation, and
contrary to the statutory language.

The divergence between older case law and newer case law is growing and
producing inconsistent results.

As specific examples, the cases of Weber and Flethez v. San Bernardino Cnty.
iU

Employees Ret. Ass'n (2015) 236 Cal.App.4 65 {reviewgranted and opinion superseded
sub nom., Flethez v. San Bernardino Cnty. Employees Ret. Assn., 352 P.3d 391 (Cal.
2015)) {^'Flethez") conflict with:
(1)

Benson v. City ofLos Angeles (1963) 60 Cal.2d 355;

(2)

Mass V. Bd. ofEd. ofSan Francisco Unified Sch. Dist. (1964) 61 Cal. 2d
612;

(3)

Sanders v. City ofLos Angeles (1970) 3 Cal.3d 252;

(4)

Tripp V. Swoap (1976) 17 Cal.3d 671;

(5)

Olson V. Cory (1983) 35 Cal. 3d 390;

(6)

Austin V. Board ofRetirement (1989) 209 Cal.App.3d 1528;

(7)

Goldfarb v. Civil Serv. Com. (1990) 225 Cal. App. 3d 633;

(8)

Aguilar v. Unemployment Ins. Appeals Bd. (1990) 223 Cal.App.3d 239; and

(9)

San Diego County Deputy Sheriffs Assn. v. San Diego County Civil Service

Com. (1998) 68 Cal.App.4''' 1084.
Weber and Flethez also conflict with the language and purpose of Civil Code
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Section 3287. As a starting point, the Civil Code defines "damages" broadly as monetary
compensation for one who suffers detriment from the unlawful act or omission of

another.^ {Goldfarb, supra, at635.)
Secondly, Civil Code section 3287 requires the payment of interest if the
^

A

"debtor's" acts or omissions harm or cause detriment to a person's "vested" rights that
are ascertainable and fall due on a specific day.

Section 3287 treats government agencies the same as any other debtor. Section
3287 reads:

(a) A person who is entitled to recover damages certain, or capable of being
made certain by calculation, and the right to recover which is vested in in
the person upon a particular day, is entitled also to recover interest thereon
from that day, except when the debtor is prevented by law, or by the act of
the creditor from paying the debt. This section is applicable to recovery of
damages and interest from any debtor, including the state or any county,
city, city and county, municipal corporation, public district, public agency,
or any political subdivision of the state.
(Civ. Code, §3287(a).)
Thirdly, Civil Code section 3287 has frequently been applied to award interest on
late payments by government.
Civil Code section 3287 has frequently been applied to administrative
agencies' retroactive awards of government assistance, wages, or retirement
benefits, whether the awards were made initially by the agency or ordered
by writ of mandate by a court. (See, e.g., Tripp v. Swoap (1976) 17 Cal.3d
671, 675, 678-685, 131 Cal.Rptr. 789, 552 P.2d 749 [state agency properly
Every person who suffers detriment from the unlawful act or omission of
another, may recover from the person in fault a compensation therefor in money, which is
called damages. (Civ. Code, §3281.)

^From the word "debtor", the case law has likely found grounds to inquire into
whether there was an "existing monetary obligation" owed to the individual.
Detriment is a loss or harm suffered in person or property. (Civ. Code, §3282.)
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ordered to pay applicant wrongfully denied welfare benefits retroactively,
with interest from date they should have begun]; San Diego CountyDeputy
Sheriffs Assn. v. San Diego County Civil Service Com. (1998) 68
Cal.App.4th 1084, 1086, 80 Cal.Rptr.2d 712 [under Civ.Code, § 3287,
"when an administrative agency determines an employee's employment was
wrongfully terminated, and reinstates the employee's employment with
backpay, the agency must include interest in the award of wrongfully
withheld backpay"]; Goldfarb v. CivilService Com. (1990) 225 Cal.App.3d
633,635-637,275 Cal.Rptr. 284 [civil service commission must pay
interest, under Civ.Code, § 3287, on backpay awarded to wrongfully
demoted county employee]; Austin v. Board ofRetirement {\9S9) 209
Cal.App.3d 1528, 1531-1534,258 Cal.Rptr. 106 [county retirement board
was properly ordered to award retroactive retirement benefits with interest

from last day ofservice].)^ Backpay awarded by an administrative agency,
therefore, may be considered damages for purposes of Civil Code section
3287's mandate of interest.

(Currie v. Workers' Comp. Appeals Bd(2001) 24 Cal.4''' 1109, 1115-16
C'Currie").)
11.

Background

To clarify the current confusion about when Section 3287 interest is due, this

amicus reviews the case law and then offers an analytical framework that

(i)

analyzes the nature of the underlying rights and obligations;

(ii)

analyzes what establishes an "underlying monetary obligation";

(iii)

clarifies when different rights vest;

(iv)

clarifies when a right matures into an obligation to pay;

(v)

challenges whether interest is only due if there are additional "wrongful"
acts in addition to delayed payment;

(vi)

recognizes that rights can vest and/or mature retroactively;

(vii)

rejects the characterization of rights as "inchoate" or a mere "expectancy"
simply because they are subject to a ratification, validation, or evidentiary
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hearing and a burden of proof (especially if payment is retroactive);
(viii) analyzes what causes harm or detriment to a specific right (i.e. if payment is

required to be timely, then does delay cause harm or detriment);
(ix)

clarifies that delayed payment may be sufficient harm in itself to generate
interest under Section 3287;

(x)

analyzes "wrongful withholding" in context of a specific right;

(xi)

clarifies that interest should be due without requiring proof of additional

"wrongful" acts by government in addition to simply delaying payment;
(xii)

clarifies that the authority of different forums, jurisdictions, or venues to
award interest under the Civil Code does not affect whether interest would

be owed on the same set of facts if the case was brought in a different
forum; and

(xiii) clarifies that interest under Section 3287 is due when a vested right in a
readily calculable amount matures and falls due on a certain day but is not
timely paid.
ni.

Amicus; Use of Terms

This brief uses the following terms in the following ways:
(i)

"Vesting" is when the individual fully possesses the legal right to the

property such that it cannot be taken without due process;

(ii)

Vesting occurs before or at the same time as maturing;

(iii)

Vesting may be effective retroactively;

(iv)

"Accrual" is the date on which rights "vest", (but has also been used in
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some contexts as synonymous with date that the obligation to pay "fell due");

(v)

"Maturing" refers to the date that the payment of the "vested" right becomes

payable or falls due to be paid;
(vi)

Maturing may be effective retroactively;

(vii)

The date that the obligation to pay "fell due" is synonymous with "mature";

and

(viii) Interest is owed when an entity fails to pay a vested and matured obligation
on the date that the obligation to pay falls due, even if the date is effective retroactively.
LAW AND ARGUMENT

I.

Vesting of Property Rights

A.

When Do Rights Vest?

Regarding this Court's review of Flethez, when and how does an employee earn a
"vested" right to deferred compensation, pension, or disability benefits?

The case law is clear that pension benefits vest on first employment.
A public employee's pension constitutes an element of compensation, and a
vested contractual right to pension benefits accrues upon acceptance of
employment. Protect Our Benefits v. City and County ofSan Francisco,
2015 WL 1404952 (Gal. App. 1st Dist. 2015).
(49 Gal. Jur. 3d, Pensions and Retirement Systems, §24.)
Since it is a form of deferred compensation, the contractual right to benefits

"vests" immediately upon acceptance of employment under the statutory scheme by
operation of law.

The "vested" benefits are a protected property and contract interest prior to the
occurrence of the contingency that makes them payable and prior to maturation.
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A public employee who serves under a pension or retirement law acquires a
vested contractual right to a substantial pension, which arises before the
happening of the contingency that makes the pension payable; the right
vests on acceptance of the employment. This principle applies with equal
force to disability pensions and accords the disability pensioner state and
federal constitutional protection against impairment of contractual pension
rights.
{Ibid.)

Plaintiffs become entitled to a pension when they fulfill the terms of the statute, by
attaining the age and years of service, or satisfying other contract terms. {Skaggs v. City
ofLos Angeles (1954) 43 Cal.2d 497, 503.)
Courts have also formally recognized "vesting" and "maturing" as different
concepts, with service retirement benefit as an example:
A benefit is deemed "vested" when the employee acquires an irrevocable
interest in the benefit; the "vesting" of retirement benefits must be
distinguished from the "maturing" of those benefits, which occurs after the
conditions precedent to the payment of the benefits have taken place or the
benefits are otherwise within the control of the employee.
{Retired Employees Assn. ofOrange County, Inc. v. County ofOrange
(2011)52 Cal.4th 1171.)

Different rights vest, accrue, and mature differently. Using statutory retirement
benefits as examples, service retirement rights under the Public Employees' Retirement
Law ("PERL") and County Employees' Retirement Law ("CERL"), the right to a service
pension vests at first employment but the amount or value of the service retirement

benefit increases with work or time. The statutory schemes provide higher benefits as the

individual increases his or her years of service, age, highest compensation amount, and
other benefit factors.

A service pension matures by operation of law upon meeting the age and service
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requirement.

A service pension becomes payable after the age and service requirement are
satisfied, and then the individual files a service retirement application.

A service pension is late if the government fails to pay it in full in the first warrant
after the retirement date that the individual selects in his service retirement application.
Interest is owed under Section 3287 on each late service pension payment.

In industrial disability retirement ("IDR") rights under the PERL and CERL, the
IDR right fully vests on first employment at the rate of 50% of the employee's
compensation, regardless of age or monetary contributions. "

Since (I) the 50% rate for IDR is set by statute and (2) the salary at the time of
injury or last employment is easily ascertainable, (3) the amount ofthe IDR benefit was
certain or capable of being made certain from the last day of employment. The retirement

system's financial exposure is ascertainable and the "damages" are known. For example,

if one is approved for IDR, the individual is entitled to 50% oftheir last pay.^
The IDR right is subject to validation or ratification. In the hearing, the individual
is required to substantiate that the injury makes them unable to perform the job duties and
that the cause was work-related. Because these hearing are often binary decision about

whether an employee is disabled or not, they primarily involve a legal determination

^Counsel for amicus curiae recognizes that in some benefits or rights, the
percentage amount of injury may directly relate to the percentage amount ofthe dollar
benefit to be received, but in IDR and in many other cases it is all or nothing: an
individual is either disabled and entitled to the benefit, or not disabled and not entitled to
the benefit.
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similar to the discussion in Olson v. Cory, i.e. about how the law applies.

A disability determination is the retirement Board's acknowledgement and
recognition that the member is unable to work. Once the substantiation of inability to
work is provided, then payment is retroactive to the last day of salaried employment.
The "simple" question of when does IDR mature for purposes of interest under

Civil Code section 3287 has many potential answers:
(1)

On first employment?

(2)

On injury?

(3)

On disability?

(4)

On inability to work?

(5)

On producing evidence sufficient to prove on-the-job disability?

(6)

On the retirement Board's acceptance of proof and determination of

disability?

(7)

On a writ court overturning a retirement Board's wrongful denial of
disability?

(8)

On the date when the obligation to pay was established?

(9)

On the date that the payment fell due, even if retroactively?

(10)

On the last day of paid employment pursuant to statute?

(11)

On the retroactive date when the accumulated payments would have fallen
due?

B.

When is Interest under Civil Code Section 3287 Owed?

As applied to salary and pensions, the case law was once straightforward and
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yielded clearresults. Interest under Civil Code 3287 arose from the government's failure
to timely pay an obligation when it "accrued", "matured", and originally "fell due".
Mass ruled interest "accrued" in the context of belated payments of salary:

Plaintiff is entitled to prejudgment interest as an element of damages on
each salary payment as it accrued.
(Massv. Bd. ofEd. ofSan Francisco UnifiedSch. Dist. (1964) 61 Cal.2d
612,624 CMass").)

C.

Mass V. Board ofEducation Re Underlying Monetary Obligation

In Mass, supra, 61 Cal.2d612, the court upheld a claim for interest on wrongfully
withheld salary " 'since it involves recovery upon a general underlying monetary

obligation' (id. at p. 626, 39 Cal.Rptr. 739, 394 P.2d 579)." (Olson v. Co/y (1983) 35
Cal.3d 390,405" ("Olson v. Cory").)

In Mass, the court awarded interest from the date that the obligation to pay the
salary "accrued".

This section authorizes prejudgment interest on salary payments from the
date of accrual to the entry ofjudgment. (Benson v. City of Los Angeles
(1963) 60 Cal.2d 355, 363-366, 33 Cal.Rptr. 257, 384 P.2d 649; W. F.
Boardman Co. v. Petch (1921) 186 Cal. 476,484-485, 199 P. 1047;

Canavanv. College of Osteopathic P. & S. (1946) 73 Cal.App.2d 511, 521,
166 P.2d 878.)

(Mass, supra, 61 Cal. 2d at 624.)
A later court also noted that:

Sanders v. City ofLos Angeles (1970) 3 Cal.3d 252,262,90 Cal.Rptr. 169,
475 P.2d 201, awarded prejudgment interest on overdue salary payments on
the groundthat "[a]n action to recover retroactive pay increases is an action
for damages within the meaning of section 3287 of the Civil Code." Olson
V. Cory (1983) 35 Cal.3d390, 197 Cal.Rptr. 843, 673 P.2d 720, awarded
interest on claims for back salary and pension payments. The court quoted
section 3287, subdivision (a), and held that "[ajmounts recoverable as

wrongfully withheld payments of salary or pensions are damages within the
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meaning of these provisions." {Id. at pp. 401-402,197 Cal.Rptr. 843, 673
P.2d 720.)

{Goldfarb, supra, 225 Cal.App.3d at 636.)
In Mass, the court also addressed (i) when rights vest, (ii) when the right to salary
accrued, and (iii) whether the Board hearing itself gave rise to the rights.

The Board of Education argued that Mass's "right to recover" (i.e. the Board's
obligation to pay him) did not "vest" or "accrue" until the Board (or the court) formally

determined that the salary was owed.^ Under that logic, the salary rights arose on the
Board's (or the court's) determination. Logically, the Board assumed that the Board

initially established, created or granted Mass's salary rights as a result of the hearing (as
opposed to the Board recognizing that the salary was previously vested, accrued, or owed
in connection with Mass's employment). The Board argued that before its determination,
no payment was vested, no rights had accrued, and therefore no interest could arise.
The Mass court disagreed with the Board:

The board finally argues that interest only accrues from the date when the
board bore the legal duty to reinstate plaintiff because until that time the
'right to recover' did not 'vest' in him (Civ.Code, s 3287) and until then he
was legally suspended. The Civil Code requires vesting, however, only in
order to fix with sufficient certainty the time when the obligation accrues so
that interest should not be awarded on an amount before it is due. Each

salary payment in the instant case accrued on a date certain. Unless the
suspension itself can be sustained and the board thus relieved of any
obligation whatsoever, the salary payments became vested as of the dates
they accrued. If plaintiffhad not been wrongfully suspended, he would
have obtained the benefit of the moneys paid as of those dates; he has thus
lost the natural growth and productivity of the withheld salary in the form
of interest.

®In Mass, the Board ignored that the payments constituted withheld payments due
retroactively.
•II.
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{Mass, supra, 61 Cal.2d at 625.)

The court recognized that (i) Mass's rights to salary vested and accrued associated
with Mass's employment (and before the hearing), (ii) the hearing did not establish or

create the salary rights, (iii) the salary accrued at the time that payment previously fell
due, and (iv) the retroactive award of salary recognized that the payments previously fell
due so interest was required.

In other words, plaintiff Mass sought salary arising from rights created or
associated with his employment. The hearing could have in effect withdrawn Mass's

employment right (if he was suspended), but instead Mass' pre-existing underlying rights
were validated, upheld or ratified (rather than created) at the hearing (or by the court).

Because Mass's pre-existing underlying rights were validated, upheld or ratified. Mass

was entitled to payment for them retroactive back to the time of their vesting or maturing.
Since plaintiff Mass was entitled to the salary retroactively, the Board owed Mass both
the unpaid salary and interest on the delayed payment of the salary from the date that
each salary payment would have occurred. The Mass court recognized that Section 3287
interest arose in connection with primary rights that the plaintiff was asserting, such that
the delay in their payment from the date due generated Section 3287 interest.
D.

Mass: Vesting Is Factual Issue About Certainty, Not an Additional
Threshold That Establishes a Later Maturation Date

The Mass court viewed "vesting" as a factual issue concerned about whether there
was a distinct "certain" amount at stake: what amount was owed at a particular time.

Mass rejected separating Section 3287 interest from a consideration of the
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underlying right. It rejected using the Civil Code section 3287 as an additional "liability"
threshold that might limit, restrict, or delay interest.

Instead, Mass viewed the damages and interest section as a mechanism that
allows the court to properly make the individual whole for the delayed payments of the

underlying right. Interest is required if a "certain" payment of an underlying right fell due
on a specific date but was not timely paid. The certainty requirement existed "so that
interest should not be awarded on an amount before it is due" {^Mass, supra, 61 Cal.2d at

625), but once certainty was established, then interest arose from the date that a specific
payment accrued.
E.

Underlying Monetary Obligation

Mass would require an award of interest whenever an underlying "monetary
obligation" was paid late.

In the first place some courts refused to allow interest because they
concluded that the judgment in those cases did not rest upon underlying
monetary obligations.
{Mass, supra, 61 Cal. 2d at 626.))

The scope and definition of underlying "monetary obligation" can be unclear at the

margins. (For example, does the underlying "monetary obligation" mean that any monies
that are held or separated into an identifiable account for the benefit of a particular
individual are "underlying monetary obligations"?)

Three clear examples of underlying monetary obligations include (1) service

pensions in a defined benefit plan (where the rights accrue during employment and
mature on satisfying the age and service requirement) {Olson v. Cory, supra, 35 Cal.3d
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390); (2) salaries (which accrue during work) {Mass, supra, 61 Cal.2d 612); and (3) back
pay {San Diego County Deputy Sheriffs Assn. v. San Diego County Civil Service Com.

(1998) 68 Cal.App.4''' 1084 {"San Diego Sheriffs") and Goldfarb, supra, 225 Cal.3d. 633)
and back pay included in workers compensation {Currie, supra, 24 Cal. 4th 1109.)

Certain types of disability are paid from contributions made by the individuals on
the job from accounts associated with the individual. Therefore, at least certain types of
disability could be described as having an underlying "monetary obligation". (See Marzec

V. California Public Employees Retirement System (2015) 236 Cal.App.4''' 889""
("Marzec").)
II.

"Wrongful Withholding"

A.

Olson V. Cory. Creating and Construing the "Wrongfully Withheld"
Language

In Olson V. Cory, the court ruled that interest was due on "wrongly withheld"

payment of salary or pensions from the date the payment "fell due".
Amounts recoverable as wrongfully withheld payments of salary or
pensions are damages within the meaning of these provisions. {Sanders v.
City ofLos Angeles (1970) 3 Cal.3d 252, 262-263,90 Cal.Rptr. 169,475
P.2d 201; Benson v. City ofLos Angeles (1963) 60 Cal.2d 355,365-366,33
Cal.Rptr. 257, 384 P.2d 649; see also Tripp v. Swoap (1976) 17 Cal.3d 671,
681-683, 131 Cal.Rptr. 789, 552 P.2d 749.) Interest is recoverable on each
salary or pension payment from the date it fell due. Mass v. Board of
Education (1964) 61 Cal.2d 612, 624-625, 39 Cal.Rptr. 739, 394 P.2d
579.)

{Olson V. Cory, supra, 35 Cal.3d at 402.)

The court in Olson v. Cory equated Mass's use of the word "accrued" with its use
of the phrase "fell due".
To clarify the terminology and "vesting" concepts, the nature of the underlying
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right is important. Salaries arise from contracts and vest or accrue biweekly and arise out

of the primary right of being paid for employment. Salaries also "fall due" to be paid
biweekly. Therefore, the right to salary "accrues", "vests" and "falls due" at the same
time, i.e. biweekly.

The service pension in Olson v. Cory is slightly different. Pensions also arise out
of the primary right to receive deferred compensation for work or employment. Pension

rights vest on acceptance of employment, incrementally increase from work, and mature

on filing an application or election. See, for example. Government Code sections 75522,
21061 and 21060. ForJRSII:

A Judge is eligible to retire pursuant to this section upon attaining both 65
years of age and 20 or more years of service, or upon attaining 70 years of
age with a minimum of five years of service, (c) A judge who retires
pursuant to this section shall, within 30 days after the effective date of the
retirement, elect to receive either the benefits provided by subdivision (d)

or the benefits provided by subdivision (e). If a retired judge fails or
refuses to make an election pursuant to subdivision (c) within the time
allowed, he or she shall be deemed to have elected to receive a monthly
retirement allowance under subdivision (d).
{Gov't Code, §75522.)

A local safety member, other than one subject to Section 21362 or
21362.2, shall be retired for service upon the member's written application
to the board if the member has attained the age of 55 years, and is credited
with five years of state service.
(Gov't Code, §21061.)
A member shall be retired for service upon his or her written application to
the board if he or she has attained 50 years of age and is credited with five
years of state service, except as provided in Sections 7522.20,21061,
21062, and 21074.
(Gov't Code, §21060.)

Service pensions are payable in full in the first warrant after a retirement
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application is filed.
A pension, an annuity, special death benefit or retirement allowance granted by
this part is payable in equal monthly installments but a smaller pro rata amount
may be paid for part of a month when the period of payment begins after the first
or ends before the last day of the month.
(Gov't Code, §21250.)

Factually, in Olson v. Cory, supra, 35 Cal.Sd 390, the pension payments were
already vested and matured. (The court was not specifically addressing pension
applications that had not yet been filed or payments that had not yet matured).

In Olson V. Cory, the court required the state to pay interest from the date that the
obligation to pay the pension fell due until it was paid. Although it used different

language, Olson ruled that interest was due for the same time period and under the same
logic and concept as in Mass.
In other words, Olson v. Cory did not create an additional "wrongful withholding"

requirement to Mass (above or beyond that interest was owed for simple delay).
The logic behind Mass, supra, 61 Cal.2d 612, Olson v. Cory, supra, 35 Cal.3d

390, Goldfarb, supra, 225 Cal.3d. 633, and Currie, supra, 24 Cal.4th 1109 is clear. The
individual earned the underlying right (which also likely created an underlying "monetary
obligation"). The right matured and fell due for payment. For some reason, the
government failed to pay the matured obligation on time. Later, the government paid the
obligation.

As we explained in Mass v. Board ofEducation {\96A) 61 Cal.2d 612, 39
Cal.Rptr. 739, 394 P.2d 579, involving a wrongfully suspended public
schoolteacher, once the obligation to pay retroactive wages is established,
interest under Civil Code section 3287 properly accompanies reinstatement
and a backpay award in order to make the employee whole:
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[quoting]...
v. Board ofEducation, supra, at p. 625, 39 Cal.Rptr. 739,
394 P.2d 579.) Awards of backpay generally, then, are damages for
purposes of Civil Code section 3287.
{Currie, supra, 24 Cal.4th at 1115.)
In Mass, Olson v. Cory, Goldfarb, and Currie, the court consistently found that
interest was owed from the date that the obligation fell due to the time it was ultimately
paid.
B.

Olson V. Cory's Wrongful Withholding Language

In Olson V. Cory, the court also used "wrongful" as an adjective modifying
"withheld". "Wrongful withholding" meant that the government withheld funds, later

recognized that it had no grounds to withhold the funds (by court order or other change),

and eventually paid the money. "Wrongful" involved delay: interest was owed as (i) the
obligation to pay fell due, (ii) it was not timely paid, and (iii) it was ultimately paid.
Olson V. Cory did not condition the payment of interest on proof that the delay or
withholding arose because ofsome additional "wrongfiil conduct" by the government.

Under Olson v. Cory, Mass, Goldfarb, San Diego Sheriffs, and Currie, interest
remained a damages claim intended to make the recipient whole for delayed payment.

Interest was compensation for delayed payment, not as an additional punishment for (and
not an additional threshold requiring proof of)further government "wrongdoing".
C.

Interpretation of "Wrongfully Withheld"; Adding New Conditions to
Civil Code Section 3287 Beyond the Plain Language

The "wrongfully withheld" language has been the subject of later confusion or
"interpretation".

Some courts have interpreted the "wrongful withholding" language as creating
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additional requirements to find the government liable for interest under Civil Code
section 3287. For example, some more recent court decisions only allow interest under

Civil Code section 3287 if there was some further wrong or "bad act"' by a government
agency, that (i) requires the individual to file a Writ of Administrative Mandamus or
some other action to overturn the wrongful action, and (ii) then interest is only awarded
for the delay caused by having to file a Petition for Writ of Administrative Mandamus.
See infra at 29-31.

These additional requirements are inconsistent with the plain language of Section
3287 and the older case law, and fail to make the plaintiff whole for the late payment of
an underlying monetary obligation.
D.

Interpretation of "Underlying Monetary Obligation" and Requirement
of Proof

In 1996, the Supreme Court decided American Federation ofLabor v.

Unemployment Ins. Appeals Bd. (1996) 13 €01.4"* 1017 ("AFL ")where it ruled that Civil
Code section 3287 interest is only available (i) in court or where a statutory scheme

expressly allows interest and (ii) where an individual has a preexisting underlying
monetary obligation.
Some courts appear to view the Supreme Court's decision in AFL as a departure
from or overruling the clear analytical structure of Mass, Goldfarb, and subsequent cases

through Olson v. Cory. Some courts see AFL as framing the issue in terms of whether the

' As an analogy, does the "wrongful" withholding create a "scienter" or "motive",
or additional requirement to require interest under Civil Code Section 3287?
-18-
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individual had "underlying monetary obligation" prior to the hearing.^
III.

AFL\ Underlying Monetary Obligation and the Availability of Interest in an
Administrative Process

A.

AFL General Rule: No Interest Available in Administrative Process

Because (1) No Preexisting Underlying Monetary Obligation and (2)
The Agency Is Not Empowered to Award Interest Under its Statutory
Scheme

In AFL, the Supreme Court upheld a decision where the UnemploymentInsurance
Appeals Board denied the claimant's request for interest on the ground that there was no

underlying monetary obligation in unemployment insurance benefits prior to proof and
determination by the Board.
Under the administrative scheme of the Unemployment Insurance Code,
the EDD has no underlying monetary obligation to the claimant until it
determines the claimant is eligible for the benefits. (See Unemp. Ins.Code,
§§ 100 et seq., 1251 [benefits are payable to eligible unemployed
individuals].) Once eligibility has been determined, the right to receive
benefits vests on the first day of the claimant's entitlement, and the EDD
must promptly pay benefits due, regardless of any appeal taken.
(Unemp.Ins.Code, §§ 1335, subd. (b), 1326.) Hence, a "wrongful

withholding" of benefits, and the corresponding delay in receiving benefits,
cannot have legal significance entitling the claimant to prejudgment interest
until the Board makes its final decision that the claimant is not entitled to

the benefits. Because there is no potential "wrongful withholding" of
benefits if the Board determines the claimant is eligible for unemployment
insurance benefits, there can be no grounds for filing a mandamus action
under Code of Civil Procedure section 1094.5 challenging the Board's
favorable decision, and no damages "capable of being made certain" that
would give rise to even an implied obligation to award interest on the
benefits recovered during the administrative process. Accordingly, only a
court may award section 3287(a) prejudgment interest on its judgment
following a claimant's successful mandamus action challenging the Board's
wrongful withholding of benefits. (Cf. Tripp, supra, 17 Cal.3d at p. 683,

®The Mass court also found that certain courts would not award interest if there
were not an underlying monetary obligation.
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131 Cal.Rptr. 789, 552 P.2ci 749.)
{AFL, supra, 13 Cal.4th at 1023.)

AFL and the Aguilar v. Unemployment Ins. Appeals Bd. (1990) 223 Cal.App.3d
239 precedents considered in AFL were analyzed in San Diego Sheriffs, supra, 68
Cal.App.4th at 1089-90:

As we explained ..., the initial mandatory process the Unemployment
Insurance Code created contemplates only an administrative determination
of benefit eligibility that requires at least an initial application to the EDD
and, in some cases, second review by an administrative law judge.
Claimants may not argue that their benefits have been wrongfully withheld
until the Board erroneously determines they are ineligible, requiring them
to seek administrative mandamus review in superior court. Until then, no
wrongful withholding of benefits or delay attributable to the administrative
process occurs. The Unemployment Insurance Code does not give the
Board or its administrative law judges the statutory authority to award
interest on an administrative award of benefits, and we cannot, by judicial
fiat, create such authority." {AFL, supra, 13 Cal.4th at pp. 1036-1037, 56
Cal.Rptr.2d 109,920P.2d 1314, original italics.)
{San Diego Sheriffs, supra, 68 Cal.App.4th at 1092.)
In Aguilar, this court affirmed the superior court's order to pay interest.
Aguilar noted a claimant's right to interest depends on whether he has
satisfied the requirements of section 3287, subdivision (a). (223 Cal.App.3d
at pp. 242-243,272 Cal.Rptr. 696.) Aguilar concluded that interest was
recoverable because (1) it was a fixed monetary obligation; (2) the right to
payment vested once the claimant established eligibility; and (3) the
claimant could enforce the obligation by a mandamus action. {Id. at pp.
245-246, 272 Cal.Rptr. 696.) The AFL court interpreted Aguilar as
"refus[ing] to address the question whether benefit claimants may seek
interest for the time spent in the routine processing of their benefit
eligibility claim, and in the absence of a wrongful denial of benefits by the
Board. Aguilar simply observed that'... the EDO's appeal is from a superior
court judgment directing the payment of interest. Plainly, under {Tripp ] the
superior court was empowered to order the agency to pay interest.'
[Aguilar, supra, at p. 246, fn. 4, 272 Cal.Rptr. 696.]" {AFL, supra, 13
Cal.4th at p. 1033, 56 Cal.Rptr.2d 109, 920 P.2d 1314.)
Thus, the AFL court recognized that Aguilar, although not directly
addressing the question whether the Board or ALJ's may award interest on
-20-
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benefits, held a claimant for unemployment insurance benefits may receive
section 3287, subdivision (a) interest as part of the court's judgment on
mandamus if the benefits had been wrongfully withheld. {AFL, supra, 13
Cal.4th at p. 1033, 56 Cal.Rptr.2d 109, 920 P.2d 1314.) The AFL court
concluded that both Tripp and Aguilar awarded interest solely for the delay
caused by the necessity of a mandamus action and that neither Tripp nor
Aguilar supported an award of interest when benefits were granted during
the original administrative proceedings. {AFL, supra, 13 Cal.4th at p. 1034,
56 Cal.Rptr.2d 109, 920 P.2d 1314.)
{Id. at 1089-90.)

Finally, the AFL court noted that although an agency's powers may
impliedly encompass unenumerated powers, it would not construe the
Unemployment Insurance Code to include the power to award interest; that
Code's provisions "strictly limit the powers of administrative law judges to
determine eligibility and compute benefits. They do not grant either express
or implied authority to award interest on benefit computations for the
inconsequential delay that occurs when a claimant pursues entitlement
benefits in the normal course of administrative review." {AFL, supra, 13
Cal.4th at p. 1039, 56 Cal.Rptr.2d 109,920 P.2d 1314.) The AFL court
therefore disapproved Knight and declined to construe the administrative
scheme to "expand the powers of the EDD or administrative law judges
charged only with determining eligibility and computing benefits under the
Unemployment Insurance Code by finding an implied power to award
section 3287(a) interest." {Id. at p. 1041, 56 Cal.Rptr.2d 109,920 P.2d
1314.)
{Id at 1093.)
The central theme ofAFL, however, is that interest is not available absent

an agency decision or action which has resulted in wrongful withholding of,
and corresponding delay in receiving, benefits to which the claimant is
entitled. (See Weber v. Board ofRetirement (1998) 62 Cal.App.4th 1440,

1450, 73 Cal.Rptr.2d 769."*) The AFL court extensively explained that the
unemployment insurance scheme contemplates several steps and inherently
involves some minimal delay before there is a determination of eligibility
for the benefit. Until these steps are exhausted there has been no wrongful
delay or action because the claimant is not entitled to, and the agency is not
obliged to pay, benefits until the administrative process has been
completed. {AFL, supra, 13 Cal.4th at p. 1037, 56 Cal.Rptr.2d 109, 920
P.2d 1314.)
{Id at 1084.)
In AFL, because there was no underlying monetary obligation, neither the
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Unemployment Insurance Appeals Board, nor an administrative law judge acting on its
behalf, has the legal authority to award prejudgment interest under Civil Code section
3287(a).

However, as San Diego Sherriffs recognizes (infra), not all of the statutory

schemes are equivalent.
B.

Goldfarb Not Overruled By AFL

Although the AFL court was aware of Goldfarb and its analysis, AFL did

not expressly overrule Goldfarb? Moreover, AFL did not overrule or
disapprove any of the cases on which Goldfarb relied.
{San Diego Sheriffs, supra, 68 Cal.App.4th at 1094.)

In contrast to AFL, Goldfarb addresses the recoverability of interest in
situations in which there has been a determination of wrongful action by an
agency and wrongful withholding of funds to which the claimant was
entitled, prior to the completion of the administrative process. In Goldfarb
and the present case, the initial disciplinary action deprived the employee of
a frilly vested right to his job and paycheck. {Shelly v. State Personnel Bd.
(1975) 15 Cal.Sd 194, 206-207, 124 Cal.Rptr. 14, 539 P.2d 774.) When
Commission subsequently reverses the initial disciplinary action, it
effectively determines that the employee's vested property interests were
wrongfully withheld by the initial disciplinary action. This administrative
decision, unlike the decision of the ALJ in AFL, is not a decision giving rise
to entitlement to benefits in the first instance but is instead a decision that

salary was wrongfully withheld. Under the rationale ofAFL, which
reasoned that the allowance of interest requires a wrongful withholding of

benefits due, interest should be paid on the backpay.^
Because Goldfarb operates in an arena distinct from any of the types of
statutory schemes evaluated by AFL, we conclude AFL does not overrule
Goldfarb. Accordingly, if Commission finds the disciplinary action was
wrongful, we agree with Goldfarb that there appears to be no reason to
deny appellants interest on their backpay simply because they were
vindicated in an administrative proceeding and did not have to contest their
employment termination in court. {Goldfarb, supra, 225 Cal.App.3d at p.
636,275 Cal.Rptr. 284.)
{Id. at 1095-1096.)

-22AMICUS BRIEF

IV.

"Wrongful Withholding" Expanded; Both Weber and Flethez Divorce
Interest From When Right to Payment Accrues. Inconsistent with Section
3287

In part, the analysis in San Diego Sheriffs requires an inquiry into whether
the government agency's action (1) creates or gives rise to entitlement in the first

place; or whether it (2) reverses the wrongful withholding of the employees'
vested property rights. {Id. at 1095-96.)

Determining whether the government actions give rise to the entitlement in
the first place requires a detailed analysis of the statutory scheme. For example,
the statutes providing for unemployment insurance and disability are not

equivalent. AFL found that it was the administrative procedure itself that gave
rise to unemployment insurance benefits. Because the government agency's
action regarding unemployment insurance benefits gives rise to the entitlement in
the first place, then interest under Section 3287 is not owed.
Mass, Goldfarb, San Diego Deputy Sheriffs, and Olson v. Cory found that
the individual's vested rights pre-existed the hearing such that there was an
"underlying monetary obligation". Since the government agency's action

"reverses" the "wrongful withholding" (i.e. delayed payment) of the employee's
vested property rights, then interest under Section 3287 is owed.
Because the rights and statutoiy schemes are different, AFL should not be applied
to other benefits without a more detailed analysis.
A.

Weber and Flethez Misapply AFL

Both Weber and Flethez focus on select parts of AFL and apply it by analogy to
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other benefits, including disability. Neither, however, focuses on the nature of the

different rights, including specifically whether the individual has a vested right or a pre
existing underlying monetary obligation in disability.
The Weber and Flethez courts seized on parts ofAFL and applied it to disability

benefits (1) without analyzing the different statutory schemes, including (2) without

analyzing whether there may be a different type of "underlying monetary obligation" in
different statutory schemes.

Weber and Flethez have instead focused on the "need to prove" the entitlement.

While relying on AFL, Weberand Flethez (3) focused on the procedural evidentiary

process that requiredthe individual to prove the level of disability (but not the amount of
the benefit nor the rate of payment which are not in dispute), (4) assumed that the
existence of an evidentiary process meant that there was no "underlying monetary

obligation" prior to proof, (5) did not focus on which individual or entity funded the
disability in part, (6) found that the retroactive payment aspects of the statutory scheme
meant that the benefits were not matured or due prior to proof, (7) did not address or

explain how a government agency could provide retroactive benefits (before vesting
occurred) without it being a "gift of public funds", and (8) then applied select parts of
AFL to disability to deny interest.

These courts have wrongly assumed that the substantive right only arises at the
time that the individual proves his or her entitlement and the Board accepts proof. These

courts recognize that the statutes also require that the disability benefits are paid

retroactively upon proof, but hold that interest is not owed for the period before the
-24-
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Board's determination because the obligation to pay only arose when the Board accepted
the proof of disability. Interestingly, the Mass court rejected this identical argument.
Further, both the Weber and Flethez courts assumed that there was no "underlying

monetary obligation" before the hearing because the statutes procedurally require an
evidentiary hearing where the "burden of proof fell on the individual.
Weber and Flethez are based on a faulty assumption. They both assume that an

evidence-based hearing process (where the individual bears the burden) is incompatible
with a pre-existing underlying monetary obligation. The Weber and Flethez courts have
not accepted that disability is a vested right that exists prior to the hearing, albeit a vested
right subject to validation, confirmation or ratification by proof afterward.

Subsequent case such as San Diego Sheriffs have criticized the application of
AFLs reasoning outside the narrow context of unemployment insurance benefits.
Based largely on AFL, Weber changes the nature and purpose of Section 3287.
Weber finds that Section 3287 interest is "designed to compensate for the lengthy delay

resulting from the mandamus action made necessary to vindicate the claimant's rights

following the Board's wrongful denial ofbenefits. "(Weber, supra, 62 Cal.App.4''' at
1450, citing to AFL, italics in original.)
Since mandamus actions overwhelmingly apply only to government actions,

Weber applies Section 3287 differently to government entities than to private entities.
Although the plain language of Section 3287 applies uniformly to both private and
government entities, Weber finds that interest is only payable on a mandamus action
necessary to correct a government prior bad act. (Weber certainly did not mean that
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private entities do not have to pay interest on late payments under Section 3287)
Without basis in statue or precedent, Weber adds new requirements to Section
3287 and greatly narrows the holding of Olson, Mass, Goldfarb, et al.
Weber reasoned:

Petitioners next argue "retroactive lump-sum payments ofpension benefits
constitute 'damages' under Civil Code section 3287(a)." For this
proposition, petitioners cite Olson v. Cory, supra, 35 CaL3d 390, 197
Cal.Rptr. 843,673 P.2d 720, Goldfarb v. Civil Service Com., supra, 225
CaLApp.3d 633, 275 Cal.Rptr. 284, dtnA Austin v. Board ofRetirement,
supra, 209 Cal.App.3d at p. 1532,258 Cal.Rptr. 106. Petitioners
misconstrue these cases. In each of these cases a trial court in a mandamus

action reversed an administrative decision wrongfully withholding benefits,
and awarded SQCtion 3287(a) interest. {Olson, supra, at p. 402, 197
Cal.Rptr. 843,673 P.2d 720 [withheld back pay and pension]; Goldfarb,
supra, at p. 636, 275 Cal.Rptr. 284 [wrongful demotion]; Austin, supra, at
p. 1532,258 Cal.Rptr. 106 [withheld disability retirement benefits].) As
explained in these cases and elucidated in AFL-CIO, prejudgment interest
under section 3287(a) is designed to compensate for the lengthy delay
resulting from the mandamus action made necessary to vindicate the
claimant's rights following the Board's wrongful denial ofbenefits. {AFLCIO, supra, 13 Cal.4th at pp. 1022, 1033-1034, 56 Cal.Rptr.2d 109, 920
P.2d 1314.) Petitioners here were not denied benefits and so they were not
damaged. These cases are inapposite.
{Weber, supra, 62 Cal.App.4th at 1449-50.)

B.

Disability Rights

The Flethez and Weber courts wrongly assumed or mischaracterized (i) the nature
of the underlying disability right, (ii) when the right arose, (iii) the purpose of the

disability statutes, (iv) when the injury or inability to work occurred, (v) the retroactive
nature of the payments, and/or (vi) the statutory presumptions about when the right to
payment vested, which was retroactively.

Specifically relevant to disability benefits, the statutory scheme has two important
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provisions: (1) an individual must establish his or her disability after injury in order to
meet the burden of proof, and (2) if the individual proves his/her disability, the disability
benefits are retroactive to the last day that he/she worked.

For example, in Dickey v. Ret. Bd. (1976) 16 Cal.3d 745 {^'Dickey"), the court

ruled that the disability right vests upon employment. It is subject to later proof after
injury, but payment (if proved) is retroactive to the last day of employment.
Dickey held:

We can perceive no significant difference in this respect between
provisions for pensions on retirement for disability and provisions for full
salary payments for disability during active career employment. Each
would appear to be a part of the contemplated compensation to police
officers that would vest upon the acceptance of employment. The Board
contends, however, that plaintiffs' rights to full salary disability benefits do
not vest until all the contingencies have occurred, that is, until the police
officer is incapacitated for the performance of his duties and such
incapacity is determined to be the result of'bodily injury received in or
illness caused by the performance of his duty.' (See fn. 1 Ante.) It is
obvious that the officer would not be entitled to receive the benefits until all

the conditions prescribed by the San Francisco City Charter have been met.
However, as our above decisions make abundantly clear, the Right to the
benefits vests upon acceptance of employment although the right may be
lost upon occurrence of a condition subsequent such as lawful termination
of employment before it matures (see and compare Kern v. City of Long
Beach, supra, 29 Cal.2d 848, 853, 179 P.2d 799) or may not be enforceable
because of the non-occurrence of one or more conditions precedent. (See
and compare Strumsky v. San Diego County Employees Retirement Assn.,
supra, 11 Cal.3d 28,45—46, 112 Cal.Rptr. 805, 520 P.2d 29; Kern v. City
ofLong Beach, supra, 29 Cal.2d 848, 853, 179 P.2d 799.)
The Board relies on Tyra v. Board ofPolice etc. Commrs. (1948) 32 Cal.2d
666, 197 P.2d 710, in support of its contention that plaintiffs' rights to full
salary disability benefits do not vest until the Board has determined that (a)
the police officer is incapacitated for the performance of his duties and (b)
such incapacity is service-connected. However, reliance on Tyra is
misplaced since there the issue before the court was when the statute of
limitations began to run on an application for a disability pension and not
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whether the right to the pension was vested or not. The period of limitations
commenced when the board's duty to pay the pension attached. It was
concluded by the Tyra court that this duty did not attach automatically upon
the happening of the accident but only when the employee had become so
disabled as a result of his injury as to necessitate his retirement from
service. Said the court: '(I) t is not the illness or injury but the resulting
inability to perform the work that is the controlling factor in establishing
the right to a pension.' (32 Cal.2d at p. 671, 197 P.2d at 713.) Accordingly
we conclude that in the case at bench, the right to full salary disability
benefits is vested.

{Dickey, supra, 16 Cal.3d at 749-50.)

Under Dickey, the disability right had vested on first employment, and the Board's
decision was to the effect that the benefit was not lost (rather than that it was granted).

Under the Dickey logic, the obligation to pay existed on the first warrant due affer the
inability to work. If the employer did not pay the obligation on that day, then interest
would run from the first day that it was due.
C.

Inchoate Right and Expectancy Versus Vested Right

More recently, some of the courts have described the nature of the disability right
before proof as "inchoate". (See Flethez, supra.)

However, inchoate rights or expectancy are different from "vested" (even before
the right has matured). For example in wills, a testamentary bequest is merely an inchoate

expectation on the part of the beneficiary because in California, a will is generally
revocable by the testator at any time and for any reason prior to his or her death. {Bounds
V. Superior Court (2014) 229 Cal.App.4th 468; 64 Cal.Jur.3d, Wills, §17.) See for

example, a future widow's inchoate interest in her living husband's pension. {Cnty. of
Orange v. Ass'n ofOrange Cnty. Deputy Sheriffs (2011) 192 Cal.App.4th 21, 43.)
The contractual right to a disability pension, by contrast,vests in the employee on
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first employment. The individual's right to disability is not subject to revocation by the
employer or retirement system after work starts and especially not once the injury occurs.

The right is already "vested". (Violating or breaching the disability right is actionable

even prior to a disability.')
Procedurally, the vested disability right is subject to ratification, verification, or

validation by proof. The disability statutes shift the burden of proof onto the individual,
likely because these are personal medical issues where a person has the right of privacy.
However, the disability statutes and shift in burden of proof do not turn the disability
right into a mere expectancy or inchoate right. Rather the individual can lose the vested
disability right (under Dickey) only if the injury is not sufficiently proven.
D.

Weber and Flethez^s View of Disability Rights

Relying on AFL out of context, Weber and Flethez fail to analyze the nature of the
underlying right in a meaningful manner, and fail to distinguish the statutory scheme of

disability rights from that ofunemployment insurance at issue in AFL}^
Essentially applying AFL out of context to a different right and statutory scheme,
Weber (i) allows interest only if the Board wrongfully denied benefits, and then (2)
awards interest only during the waiting time for the wrongful decision to be overturned

' On the other hand, no viable cause of action arises for "violating" or "breaching"
a mere expectancy or inchoate right.
While disability and unemployment insurance must both be proved by the
individual, disability rights are specifically funded in part by an individual's contributions

(see Marzec, supra, 236 Cal.App.4''' 889) while under the unemployment insurance
appeals statutory scheme, the individual does not possess a monetary interest prior to
proving his or her entitlement. The different rights are compared in detail below, and
should be briefed in detail to answer these questions.
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on writ.

Weber transforms Civil Code section 3287 interest from recovery for loss of use of
money to what is essentially a limited penalty addressing or focused on the Board's

wrongful decision. The language in Civil Code section 3287 does not support this
transformation. The Weber and Flethez decisions transform Section 3287 into tortious

recompense for the government's additional "bad acts", without exclusive focus on the
delay.

Weber elevates AFL over Olson v. Cory, Goldfarb, and Austin v. Board of

Retirement(1989) 209 Cal.App.3d 1528, even though

focused on an administrative

scheme that was inconsistent.
Flethez extends Weber's rational:

Based on our interpretation of the language of section 3287(a) and that statute's
apparent underlying legislative intent, we conclude an award of section 3287(a)
prejudgment interest cannot, and should not, be made for retroactive disability
retirement benefit payments for the period prior to the date those payments
became due. Section 3287(a) provides: "A person who is entitled to recover
damages certain, or capable of being made certain by calculation, and the right to
recover which is vested in the person upon a particular day, is entitled also to
recover interest thereonfrom that day...."' (Italics added.) Paraphrasing that
statute, we conclude, in the context of disability retirement benefits, a retiring
member is entitled to recover section 3287(a) prejudgment interest on a court
award of disability retirement benefits from the day on which his or her right to
recover those benefit payments became vested. However, it is important to
distinguish between the retroactive date from which benefits are awarded and the
date on which the retiring member becomes entitled to recover those retroactive
benefit payments. It is not until the retiring member establishes his or her
entitlement to retroactive benefit payments that the right to such payments

becomes vested. Prior to such proof, the retiring member's right to such retroactive
benefit payments is merely inchoate. (Weber, supra, 62 Cal.App.4th at p. 1451, 73
Cal.Rptr.2d 769.) Furthermore, until the retiring member proves his or her right to
recover retroactive disability retirement payments, there is no underlying monetary
obligation (i.e., damages) on which to award section 3287(a) prejudgment interest.
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{CtAFL, supra, 13 Cal.4th at p. 1023, 56 Cal.Rptr.2d 109,920 P.2d 1314.) It is
only on the date that a retiring member proves entitlement to retroactive benefit
payments that those payments become due and the right to recover those payments
becomes vested within the meaning of section 3287(a). (Olson v. Cory, supra, 35
Cal.3d at p. 402, 197 Cal.Rptr. 843,673 P.2d 720 [regarding salary and pension
payments]; Weber, at p. 1451, 73 Cal.Rptr.2d 769 [regarding disability retirement
benefits]; cf. AFL, at pp. 1023, 1026, 56 Cal.Rptr.2d 109,920 P.2d 1314
[regarding unemployment benefits]; Tripp, supra, 17 Cal.3d at pp. 683,685, 131
CaLRptr. 789, 552 P.2d 749 [regarding welfare disability benefits]; Mass v. Board
ofEducation, supra, 61 Cal.2d at p. 625, 39 Cal.Rptr. 739, 394 P.2d 579 [§
3287(a) interest should not be awarded on an amount before it is due].)
(Flethez, supra, 236 Cal.App.4th at 75-76.)
V.

Vesting of Different Rights

Typically, with rights related to employment, an individual incrementally earns a

specific known or knowable amount through a specific period of work.
Procedurally, employers or retirement systems often hold or deposit contributions
from employees and the employers in accounts identifiable and associated with the

individual. The retirement system then typically uses the same contributions on deposit to
fimd the disability as would have funded the service retirement. (See Marzec, supra, 236

Cal.App.4'^ 889.)
Salary - In salary, the employee trades his/her effort for compensation. The

employee earns the wages incrementally, and the employer has an obligation to pay the
wages at the date that they are due.

Wages - Wages are payment for hours worked, and the right to payment vests for
each hour worked. The payment matures at the agreed date.
Service Pensions - Under a defined benefit plan, service retirement is deferred
compensation earned through work and part of the employer-employee contract. The
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employee, employer, and retirement system each have rights and obligations.

Once vested, employment contributions into the pension system are clearly the
"property" ofthe employee even before they are paid to the individual. During
employment, pension contributions create an underlying monetary obligation in the

retirement system to the member. Based in work, members vest in a specific pension

amount typically based on compensation eamable, years of service, and age^eneflt
factors. All information necessary to calculate the amount of the pension benefits was
established during employment. {Govt Code, §§20221,20225; 2 CCR, §§565, et seq.)

The right to retirement benefits vests when an employee acquires an irrevocable

interest in a fund created by the employee's contributions, or the contributions of the
employer, or both. Under a pension plan providing for a retirement pension after a

designated age with specified years of service, an employee is entitled to retire with
pension when he or she reaches the designated age and has the specified years of service.

Once vested by satisfying the age and years of service thresholds, the pension payment

matures into the individual property. When the individual satisfies the language of the
statute, a duty to grant the pension exists. {French v. Cook (1916) 173 Cal. 126; Kinney v.
Sacramento City Emp. Retirement System (1947) 77 Cal.App.2d 779.)

A.

Many Service Pension and Disability Benefits Vest Statutorily

Many rights vest pursuant to statute. For example:

A local safety member, other than one subject to Section 21362 or 21362.2,
shall be retired for service upon the member's written application to the
board if the member has attained the age of 55 years, and is credited with
five years of state service.
{Gov't Code, §21061.)
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A member shall be retired for service upon his or her written application to
the board if he or she has attained 50 years of age and is credited with five
years of state service, except as provided in Sections 7522.20,21061,
21062, and 21074.
{Gov't Code, §21060.)

Statutorily, the vesting dates are often retroactive. For example, Government Code
section 21252 reads: "[I]n the case of retirement for disability, if the member was
physically or mentally incapacitated to perform his or her duties from the date the
member discontinued state service to the time the written application for retirement was
submitted to the board, [it] shall be deemed to have been submitted on the last dayfor

which salary was payable. The effective date of a written application for retirement
submitted to the board more than nine months after the member's discontinuance of state

service shall be the first day of the month in which the member's application is received
at an office of the board or by an employee of this system designated by the board."
(Gov't Code, §21252, emphasis added.)
Regarding industrial disability retirement, for example. Government Code section

21258 reads: "The effective date of retirement for purposes of this section shall be
determined in accordance with Section 21252." (Gov't Code, §21258.)

The full amount of the allowance was due in the first month. See for example.
Government Code section 21250:

A pension, an annuity, special death benefit or retirement allowance
granted by this part is payable in equal monthly installments but a smaller
pro rata amount may be paid for part of a month when the period of
payment begins after the first or ends before the last day of the month.
(Gov't Code, §21250.)
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In Tripp v. Swoap (1976) 17 Cal.3d 671 ("Tripp v. Swoap"), the then-current
statute set the vesting date: Under section 11056, plaintiffs entitlement to benefits

commenced on August 1, 1972, as the first day of the month following the date of
application. {Tripp v. Swoap, supra, 17 Cal. 3d at 678 (overruled by Frink v. Prod (1982)
31 Cal.3d 166; overruled hy AFL, supra, 13 Cal.4th 1017.)
B.

Disability Rights and Industrial Disability Rights (IDR)

There are competing views on the nature of the disability right.
Employees - Generally, employees view disability as the employee's right earned
as compensation for working, which provides financial support if the employee cannot

work (i.e. provide security so if injured, then the losses are spread or amortized across
society and time). Disability is an important public policy, statutorily defined, and a

means for society to protect those who are vulnerable. The disability right arises in

employment from the employee-employer relationship, largely to benefit the employee
(The retirement system is simply an administrator and not intended to be the beneficiary
of the burden of proof aspects of the statutory scheme.)
While the physical harm exists at the time of injury, the full disability right vests
during employment, but accrues in full when the individual is unable to work (and

therefore unable to receive compensation). The disability payment is a revenue stream
that replaces what the individual lost because he could not work.

The amount of the disability payment is not a tort recovery and is not related to the
severity of the injuries. Disability payment is not recovery for pain and suffering.
However, because the extent and nature of the disabling injury may not yet be
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fully known at the time of injury, the statutes require that the individual prove the extent
of disability. In the IDR and other disability cases, the hearing acts as a kind of
confirmation or ratification that the disability is sufficient that the individual cannot
work.

In the hearing, the individual is required to substantiate that the injury makes them
unable to perform the job duties. Importantly, the evidentiary issues often brought
forward in the validation or ratification hearing are about the individual's inability to

perform the task. Because these hearing are often binarydecision aboutwhether an

employee is disabled or not, the issue is a legal determination similar to Olson v. Cory,
i.e. how the law applies.

The disability pension amount is ascertainable and known from the date of last
salaried work.

The financial exposure of the retirement system for the disability or IDR is also
ascertainable from the last day worked as the "damages" are based in percentage of pay

and the rate of pay. For example, if one is approved for IDR, the individual is entitled to
50% of their lastpay. A disability determination is simply the retirement Board's
acknowledgement and recognition thatthe member was already disabled and unable to
work before the hearing. Once the substantiation of inability to work is provided, then
payment is retroactive to the last day of salaried employment.

Without interest being due from the date of not beingable to work, there is lack of
incentive or even a disincentive for the employer or retirement system to quickly pay

benefits or quickly hold a hearing because delay allows it to accumulate the monies, earn
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investment returns on them, and not pay either the allowance or interest.
Employer or Retirement System - On the other hand, the employer or retirement

system may argue that the burden of proof is the primary objective as it protects them

from false claims of injury and premature payments. They may argue that the burden of
proof is more valuable than providing timely payments to injured parties separate from
and above the various additional protections and remedies available to rectify incorrect
payments.
C.

Tort Recovery v. Income Security

By focusing on the contested procedural requirements, Weber and Flethez seem to

view the underlying disability right as providing an insurance recovery for an unexpected
injury not contemplated or considered a compensated risk of working, like a tort or
automobile accident.

Under Weber*s "inchoate" assumption, the disability right is separate from the job,

not vested as part of the compensation of the job, and apparently a right to insurance
payments contingent on proving incapacity from the injuiy.

Dickey, supra, 16 Cal.3d 745 seems to understand that risk of injury is an expected
but undesirable part of the job such that the disability coverage is contemplated as part of
compensation for the job. Disability is an income replacement plan to provide continued

compensation to injuredworkers. (Disability's mandatory statutory scheme seems to wed
the availability of disability payments with employment.) Under Dickey, disability vested
on acceptance of the job and a right is subject to loss if not proven, but the disability right
was not an expectation or inchoate. Under Dickey, if the disability right was granted,
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interestwould always be owed on the retroactive disability payments.
D.

Disability Pension; Underlying Monetary Obligation

Inpublic employment, service retirement and disability rights are typically funded
ih

inpart from the same "normal contributions". (See Marzec, supra, 236 Cal.App.4 889.)
Underlying Monetary Obligation and Proof Required - The "underlying

monetary obligation" test is often is confused where there is the additional requirement
that shifts the burden ofproof onto the individual.

Logically, the shifting in the burden of proof to a contested benefit does not

necessarily mean that there was not a preexisting underlying monetary obligation. They
are not mutually exclusive.

We can perceive no significant difference in this respect between

provisions for pensions on retirement for disability and provisions for full
salary payments for disability during active career employment. Each
would appear to be a part of the contemplated compensation to police
officers that would vest upon the acceptance of employment.
{Dickey, supra, 16 Cal.3d at 749-50.)

Pursuant to Dickey and other case law, the pension rights and disability rights (i)

vested upon first employment, (ii) later required the individual to present evidence ofthe
extent oftheir injury; (iii) required a determination (or acknowledgement or ratification)
by the Board; and (iv) required retroactive payments.

In disability retirement, two parts of theright or statutory scheme are equivalently

powerful: The right must beproven but the right vest back to an earlier time. Simply
focusing on one or the other ignores the requirement that the statutory scheme must be
viewed holistically so that all of the terms in the statute are given meaning. If the two
-37"
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statutes are equivalent, the courtshould not simply pick one and ignore another.
In addition, if the court must simply chooseone or the other, the court should

choose to give effect to the onethat promotes the purpose of the statutory scheme.
VI.

Other Problems with Flethez and Weber

A.

Venue and Form of the Action Is Not Dispositive

Mass, supra, 61 Cal.2d 612 and Goldfarb, supra, 225 Cal.App.3d 633 held that it
does not matter in which forum or jurisdiction the matter or action is brought.
We see no reason to foreclose the collection of interest because of the form
of the action.

{Mass, supra, 61 Cal.2d at 626.)

An action upon contract or for declaratory relief will lie to determine a

plaintiffs right to wrongfully withheld payments and can properly include
interest as an elementof damages; plaintiffshould surely recover interest in
a mandamus action which covers damages based on an identical monetary
obligation.

{Mass, supra, 61 Cal.2d 612 at 626-27.)

Respondents point out that the back pay in Mass was awarded pursuant to
court order, whereas the back pay in this case was paid pursuant to a local
ordinance. Again, however, we fail to see why back pay awarded by
ordinance is any less in the nature of "damages" than back pay awarded by
administrative or court order.

{Goldfarb, supra, 225 Cal.App.3d at 636.)
Weber and Flethez held that interest is far more limited.

[Pjrejudgment interest under section 3287(a) is designed to compensate for

^e lengthy delay resulting from the mandamus action made necessary to
vindicate the claimant's rights following the Board's wrongful denial of
benefits. {AFL-CIO, supra, 13 Cal.4th at pp. 1022, 1033-1034, 56

Cal.Rptr.2d 109, 920 P.2d 1314.) Petitioners here were not ctew/ei/benefits
and so they were not damaged. These cases are inapposite.
{Weber, supra, 62 Cal.App.4th at 1449-50.)
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B.

Interest Available In Other Jurisdictions and Forums

Generally, when there is an underlying monetary obligation, interest is owed when

the government agency fails to pay the obligation when the time of payment falls due,
whether that occurs in an administrative process, a writ, or other court case

Accordingly, if Commission finds the disciplinary action was wrongful, we
agree with Goldfarb thatthere appears to be no reason to deny appellants
interest on their backpay simply because they were vindicated in an
administrative proceeding and did not have to contest their employment
termination in court. {Goldfarb, supra, 225 Cal.App.3d at p. 636,275
CaLRptr. 284.)

{San Diego Sheriffs, supra, 68 Cal.App.4th at 1096.)

C.

Is Mandamus Action Required, or Is Section 3287 Along Sufficient to
Grant Interest?

Mass and other cases held that interest could be recovered in a mandamus action
as well as other actions.

Furthermore, in the instant case, the board incurs liability for breach of its

contractual monetary obligation (see Ed.Code, s 1011; Benson v. City of
Los Angeles (1963) 60 Cal.2d355, 33 Cal.Rptr. 257, 384 P.2d 649). A
mandamus action may include monetary damages for breach of contractual
or tort obligations. (Code Civ.Proc. s 1095; Cason v. Glass BottleBlowers
Assn. (1951) 37 Cal.2d 134, 142, 231 P.2d 6, 21 A.L.R.2d 1387.) Thus the
abstract conception that interest could not be recoverable in any mandamus
action, because thejudgment could not be based on a monetary obligation,
does not apply to this situation. In the instant case thejudgment did rest
upon a monetary obligation and we seeno reason to foreclose the collection
of interest because of the form of the action.

{Mass, supra, 61 Cal.2d at 626.)
D.

CalPERS* Regulation 555.5. Exploiting Weber. Seeks A Further
Disconnect Between When Payment Matures and When Interest is Due

In April 2015, CalPERS filed its proposed regulation 2 CCR 555.5, which is now

being finalized. The proposed Regulation 555.5 is directly contrary to the Mass, Olson v.
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Cory, and San Diego Sheriffs precedents.

CalPERS seeksto use Weber and as authority to further disconnect the date of

maturity from the date ofpayment without being liable for paying interest under Civil
Code section 3287.

CalPERS' proposed Regulation 555.5 is inconsistent with the Civil Code as it

wrongly attempts to grant CalPERS additional "reasonable administrative processing
time" after the benefitshave matured and become payable, based on Weber. (See Request
for Judicial Notice filed concurrently.)

CalPERS seeks to provide itself the right to delay payment of benefits or funds to

pension system members and their beneficiaries, and to retain the investment returns it
earns on the money it has delayed paying, even though CalPERS is required to timely pay
benefits and required to pay interest under the Civil Code and case law such as Olson v.
Cory.

CalPERS promulgated proposed Regulation 555.5 after and in response to a

proposed class action pending in the Los Angeles County Superior Court {Kesterson, et
al. V. CalPERS, LASC caseno. BC 502628) that seeks interest on late, withheld, or held
funds. Plaintiffs estimate the number in the proposed class exceeds 100,000 individuals.
Amicus herein and Plaintiffs in Kesterson opposed proposed Regulation 555.5 as

contrary to Civil Code section 3287, and failing the standard for necessity, authority,

clarity, consistency, reference, and nonduplication. The issue may be pending before the
Office of Administrative Law which should be aware ofthe defects in proposed

Regulation 555.5. (However, amicus counsel expects that CalPERS will pass itanyway.)
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From Olson v. Cory to San Diego Sheriffs (and continuing on even to Weber and

Flethez), the case law is clear that (i) plaintiffs' rights to funds mature on specific dates
and (ii) Civil Code interest is owed if the retirement system fails to make full payment
when the obligation thereafter falls due (usually within 30 days).
Outside of Weber (and perhaps Flethez), CalPERS does not (and cannot) cite any
case law allowing a reasonable processing period after maturity is established. It does not
exist.

Yet seeking to exploit Weber and Flethez, the new regulation is yet another sign
that the divorce between the time when a right matures and the time when payment is due
is growing rapidly, and should be decisively addressed by this Court now.
CONCLUSION

This Court should overturn Flethez and Weber.

This Court should clarify that interest under Civil Code section 3287 is due when
matured rights are paid after the time when the obligation falls due.
Respectfully submitted.

IL,

Dated: October {b ,2015
ohn'Mrchaa Jensen
76813
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No. S226779

IN THE SUPREME COURT OF THE STATE OF CALIFORNIA

FRANK FLETHEZ,

Plaintiffand Respondent,
vs.

SAN BERNARDINO COUNTY EMPLOYEES RETIREMENT ASSOCIATION,
Defendant and Appellant

IPROPOSED] ORDER GRANTING APPLICATION FOR
LEAVE TO FILE AMICUS CURIAE BRIEF OF THE
LAW OFFICES OF JOHN MICHAEL JENSEN
IN SUPPORT OF PETITIONER FRANK FLETHEZ

After a Decision by the Court of Appeal,

Fourth Appellate District, Division One,
Case No. D066959

-8

APPLICATION FOR LEAVE TO FILE AMICUS CURIAE,
RJN IN SUPPORT OF APPELLANT

Good cause appearing therefor.

It is hereby ordered that the California Supreme Courtwill permit the filing of the

Amicus Curiae Brief by the Law Offices of John Michael Jensen in support of Petitioner
Frank Flethez.

DATED:

Justice, California Supreme Court
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RJN IN SUPPORT OF APPELLANT

APP-009

PROOF OF SERVICE (Court of Appeal)
1 / 1 Mail 1 1 Personal Service

FOR COURT USE ONLY

Notice: This form may be used to provide proof that a document has been
served in a proceeding in the Court of Appeal. Please read Information
Sheet for Proof of Service (Court ofAppeal) (form APP-009-iNFO) before
completing this form.

Case Name: Flethez V. San Bernardino County Employees' Reti
Court ofAppeal Case Number. D066959
Superior Court Case Number CIVDS1212542

1. Atthe time of sen/Ice Iwas at least 18 years of age and not a party to this legal action.

2. My

i

i residence

I / I business

address is (specify):

11500 W. Olympic Blvd., Suite550 Los Angeles, CA 90064
3. Imaiied or personaily deiivered a copy of the following document asindicated below (fill in the name ofthe document you mailed or
delivefed andcomplete either a or

for Leave to File Amicus Curiae Brief and Amicus Curiae Brief

of the Law Offices of John Michael Jensen, Request for Judicial Notice
a. I / I Mail. Imaiied a copyof the document identified above as follows:

(1) Ienclosed a copy ofthe document identified above in an envelope orenvelopes and

(a) nn deposited the sealed enveiopefs) with the U.S. Postal Service, with the postage fully prepaid.
(b) I

1placed the envelope(s) for collection and mailing on the date and atthe place shown in items below,
following our ordinary business practices. Iam readily familiar with this business's practice of collecting
and processing correspondence for mailing. On the same day that correspondence is placed for
collection and mailing, it is deposited in the ordinary course of business with the U.S. Postal Sen/ice, in a
sealed envelope(s) with postagefully prepaid.

(2) Date mailed: 10/16/2015

(3) Theenvelope was or envelopes wereaddressed as follows:
(a)

Person served:

(i)

Name: Larry J. Roberts, Mark Ellis Singer, Edward L. Faunce

(ii)

Address:

Faunce, Singer & Oatman 315 North Vine Street
Fallbrook, CA 92028
(b) Person served:

(i)

Name: Christopher D. Lockwood

(ii)

Address:

Arias & Lockwood

225 West Hospitality Lane, Suite 314, San Bernardino, CA 92408
(c)

Person served:

(i)

Name: Michael Patrick Calabrese

(ii)

Address:

348 West Hospitality Lane
San Bernardino, CA 92408

m

Additional persons served are listed on the attached page (write 'APP-009. Item 3a° at the top ofthe page).

(4) Iam aresident of or employed in the county where the mailing occurred. The document was mailed from
(dfy andstate): Los Angeles, CA

___ __

Fonn Approved lor Optional Use

PROOF OF SERVICE

Judicial Council ol CaMomia

fCnurt of ADOeal)

APp.0091NowJanuary 1.2009)

(OOUFl OT MppeaiJ

Paga 1of 2

wwwcoortinfacagm

APP-009

CASE NAME; Flethez V. San Bernardino County Employees' Reti
3. b. 1

CASE NUMBER:

D066959

I Personal delivery. I personally delivered a copy of ihe document identified above as follows:
(1)

Person served:

(a) Name:
(b) Address where delivered:

(c)

Date delivered:

(d) Time delivered.'

(2)

Person sen/ed:

(a) Name:
(b) Address where delivered:

(c)

Date delivered:

(d) Time delivered.'

(3) Person served:

(a) Name:
(b) Address where delivered:

(c)

Date delivered;

(d) Time delivered.'

I 1 Names and addresses of additional persons served and delivery dates and times are listed on the attached page (write
'APP-009, Hem 3b" at the top of the page).

ideclare under penalty of perjury under the laws of the State of California that the foregoing Is true and correct.
Date: 10/16/2015

Griselda Monies De Oca
(TYPE OR PRINT NAME OF PERSON COMPLETING THIS FORM)

(SIGNATURE OF PERSON COMPLETING THIS FORM)

Page 2 of 2

APPO091NBW j8mia(Vl,2C09)

PROOF OF SERVICE

{Court of Appeal)

POS-030{P)

SHORT TITLE: Flethez V. San Bernardino County Employees'Retirement

CASE NUMBER:

S226779

Association

ATTACHMENT TO PROOF OF SERVICE BY FIRST-CLASS MAIL—CIVIL (PERSONS SERVED)
(This Attachment is foruse with form POS-030)
NAME AND ADDRESS OF EACH PERSON SERVED BY MAIL:

Name of Person Served

Clerk of the Court of Appeal 4th
Appellate District Division 1

Address (number, street, ciiv. and zip code)

750 B Street, Suite 300

San Diego, CA 92101

Form
Approved for Optional Use ATTACHMENT TO PROOF/DCRQOM^
OF SERVICE
BY FIRST-CLASS MAIL—CIVIL
JudicialCouncil of Califcmia
RFRVFDt

POS-03(KP)lNm» Januaiy 1.20051

(PtKS»UNO OCKVCU;

(Proof of Service)

Page.

of.

