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service retirement benefit was correctly calculated pursuant to section 20039.
Rather, they assert that .the Boatd failed to adequately inform Chaidez of the effect
of that section on the calculation of his service retirement benefit, and therefore
should be either estopped from applying that section or pay damages. The trial
court rejected Appellants’ contenti‘ons. The Board requests that the rulings and

judgment of the Board and trial court be affirmed.
IL.
FACTTJAL BACKCROUND AND STATEMENT OF CASE
A.  Factual Background |

Mr. Chaidez Was employed full time by the City of Hawaiian Gardens (the.
“Citj”) from 1988 to July 1997, and by Virtue of such employment was a
CalPERS miScellanedus member. (Administrative Decision (“AD”) at AR2440, q
3); (Administrative Transcript (“AT”) at (Administrative Record) AR1448, p. 21:
Ins. 12-14; AR1457, p. 3O:Alns. 13;15; AR1533; p. 106: ins. 5-7). His highest and
final compensation was $7,374 per month for the period July 1, 1996 through June
30, 1997, during which time he held the position of City Administrator. (AD at
AR2440, q 3); (Estimate of Service Retiremént for Chaidez dated June 5, 2007,
AR816-20); (AT at AR1457, p. 30: Ins. 2_1;5). From 1993 to 1997, Mr. Chaidez
also éerved as the City’s Personnel Officer, making him the highest ranking
authority with respect to City personnel matters, including empioyee benefits.
(AD at AR2440-41, 9 6; AT at AR1536, p. 109: Ins. 5- to p. 110: In. 5.) In that
position; he was directly responsible for communicating with and receiving any
notices from CalPERS regarding matters touching on City employee benefits.

(AD at AR2440-41, 4 6; AT at AR1536-37, p. 109: In. 20 to p. 110: In. 5). It was
during this period, in 1993, that the Legislature enacted section 2003 9* which |

provides in pertinent part:

* See Former § 20024.03 (Stats. 1993, ¢. 1297 (S.B.53), § 7).




Notwithstanding any other provision of this part, "final
compensation" of a local member for the purpose of determining any
pension or benefit resulting from state service as an elective or
appointed officer on a city council or a county board of supervisors
accrued while in membership pursuant to Section 20322, shall be
based on the highest average annual compensation earnable by the
member during the period of state service in each elective or
appointed office. Where that elective or appointed service is a

~ consideration in the computation of any pension or benefit, the
member may have more than one final compensation.

The plain language of‘ section 20039 requires a bi-furcated calculation
process where the benefit is to be calculated separately (i.e., by calculating the
benefit based on his years of service as a non-elected official and his final
compensation for that period and by separately calcﬁlating the benefit based on his
years of service aé an elected official and his final compensation for that period).
(Clerk’s Transcript (CT)) 2 CT 335-336, 10/24/08 Order, at 3-4, sustaining
.CalPERS’ demurrer to the extent Petitioners sought to compel CalPERS to apply

Chaidez’s prdffered interpretation of § 20039). _

In November 1994, CalPERS issued to the City (and all local employers of
CalPERS members) a “Circular Letter” entitled “Eligibility & Payroll Reporting
of Elective Officers,” which notified the City of the enactment and application of
section 20039. (AD at AR2444, 4 24; AT at AR1616, p. 30: Ins. 2-4; AR1674-75,
p- 38: Ins. 17-20; AR1674-75, p. 39: Ins. 1-7; seve also Circular Letter to Agencies
Contracting with PERS October 31, 1994, AR624-26 (hereinafter, the “Circular
Letter”)). The Circular Letter specifically stated that “elected or appointed
officers may ndw have more than one final compensation period. . .. One final
compensation period will be the highest one or three year compensation earned for
the elected officer position and the other[s] will be for the non-elected

| position[s].” (AD at AR2424, 9 24; see also Circular Letter at AR624-26).

3




Moreover, the 2005 installment of CalPERS’ Procedures Manual for Contracting

Agencies (such as the City) specifically stated in a section pertaining to cities, that,

pursuant to section 20039, “the final compensation of an elective or appointed
officer on a city council . . . accrued while in these positiorrs shaH be based on the
highest average earned while on the city council . . . (AD at AR2425, 9 25;
CalPERS Procedures Manual - “Optional Members of CalPERS, dated May 2005,
at AR659-63 (hereinafter, the “Procedures Manual”). Bob Franco (“Franco”) the
City’s Human Resources Manager, testified that the City maintains a copy of the
CalPERS Procedures Manual, which was there when Franco joined the City in or

around 2002 (approximately five years before Chaidez retired in November 2007),

and that the City receives annual updates from CalPERS. (AT at AR1618, p. 191:

Ins. 2-15). Franco further cbnﬁrmed that the May 2005 CalPERS Procedures
Manual refers to section 20039 and the calculation of an elected official’s final
compensation. (AT at AR1633-34, p. 206: In. 22 to p. 207: In. 15.) Accordingly,
as found by the Administrative Decision, “some information regarding the impact
of section 20039 had been communicated to the City; while Chaidez was an
employee there. Further, the PERS Procedures Manual stated the [CalPERS’]
interpretation of section 20039 in at least 2005, if not in earlier versions.” (AD at
AR2429, 9 9(C)). |

CalPERS also distributes a mailer to its active members known as an
Annual Member Staternent (“AMS"’). The purpose of this mailer is to apprise
members of their credited years of service and contributions. (AD at AR2440, q
9); AT at AR1669, p. 33: Ins. 18-20; AR1670, p. 34: Ins. 4-10). There is no
dispute in this case that the AMSs issued to Chaidez prov1ded correct information
regarding his credited years of service and contributions. (AT at AR1551 52, p.
124: In. 18 to p. 125: In. 2; see 1996 AMS of Chaidez, at AR1079-81; 1997 AMS
of Chaidez, AR1082-87). |




The AMSs issued in 1996 and 1997 also contained statements regarding an

 estimated retitement benefit with the following cautionary language:

(1) “the calculation of your retirement benefit is only an
approximation of the amount you will receive upon retiring.
Any future changes in salary or other factors will affect the

~ amount shown.”

and/or

(2) “while every effort has been made to ensure the accuracy
of this report, it should be understood that it does not have the

force and effect of law, rule, or regulation governing the
ayment of benefits. Should any difference or error occur,

the law w111 take precedence.”
(AD at AR2422, § 10(c); 1996 AMS of Chaidez, AR1079-81; 1997 Annual

Member Statement of Chaidez, AR1082-87).
Mr. Chaidez testified that he personally knew that the AMSs contained

incorrect estimates, so that by 1996, he was “very skeptical” about the estimates

(AD at AR2442, 9 12; AT at AR1469-70, p. 42: In. 22 to p. 43: In. 4).
In July 1997, Chaldez was terminated from his position with the City. (AT

at AR1533, p. 106: Ins. 5-10). He stated that, at some point prior to his departure,
he was offered, but turned down, an opportunity to become the Assistant City
Administrator which would have maintained his status as a miscellaneous non-
electivé member. (AD at AR2440-41,  6; AT at AR1533, p. 106: Ins. 8-13). At

that time, Chaidez also applied for ten to fifteen other positions with various

> Appellants seemed to imply that Chaidez left his City Administrator position
contingent on some representation from CalPERS concerning his pension. (4 CT
928 at 1:19-20,) “Leaving his City Administrator job with a monthly [pay] of
$7,374, Chaidez relied on CalPERS’ representations of the pension formula .

However, Chaidez admitted at the administrative hearing that he had no ch01ce but

to leave his job, having been “pretty much” terminated from the City

Administrator position. (AT at AR1533, pg. 106: Ins. 5-7).



public ageneies, including cities, but was not offered employment by any of them.
(AD at AR2441, 9 7; AT at AR1533-34, p. A_106: In. 8 to 107: In. 15). Chaidez
neither worked for the City nor participated in CalPERS from July- 1997 to July
26, 1999, but instead opened a real estate practice. (AD at AR2440, §4). (AT at
AR1549, p. 122: Ins. 9-25). He did not cash out his CalPERS benefits when he left
the City’s employ. (AD at AR2441,9 7).6

Mr. Chaidez testified that in or around November 1998, he decided to run
for the City Council of Hawaiiah Gardens. (AD at AR2441,97; AT at AR1461,
p. 34: Ins. 5-10). He was elected in March 1999.7 (AD at AR2441, ] 7; AT at
AR1461, p. 34: Ins. 11-14). Then, some four months later, on or around July 26,
1999, Mr. Chaidez decided to reenter active CalPERS'membership as an
| “Optional Member” pursuant to section 20322 by submitting an “Election of
Optional Membership” form as an elected local official. (AD at AR2441, 9 8;
Election of Optional Membership signed by Chaidez, at AR637). Chaidez’s

highest and final compensation as a City Councilperson was $721.85 per month.

8 Chaidez received an AMS from CalPERS in 1998, which reflected his credited
years of service and contributions, but did not contain any statements regarding his
estimated retirement benefit. (AD at AR2442, 9 10(c); 1998 Annual Member
Statement of Chaidez, at AR 1088-93).

» 7 Petitioners imply that, at or around the time Chaidez was elected to public office
~in 1999, he both applied for and declined job opportunities at the City and with
other cities “due to his belief that his entire pension would accrue, even as a public
official under § 20039 due to CalPERS’ failure to disclose.” (4 CT 942 at 15:6-
20). However, the only testimony Petitioners cite in support of their assertions is
 Chaidez’s statements that, after he left his City Administrator position in 1997, he
applied for more than ten other positions with various public agencies or cities, but
was not offered employment by any of them. (AD at AR2441,9 7; AT at
AR1533-34, pg. 106: In. 8 to pg. 107: In. 15). Indeed, the only job offer to
Chaidez of which CalPERS is aware (based on Chaidez’s testimony) is the City’s
offer for Chaidez to take the Assistant City Administrator position, which Chaidez
declined. (AD at AR2440-41, §6; AT at AR1533, pg. 106: Ins. 8-13). However,
Chaidez received that offer in 1997, more than two years before he was elected to

his City Council posmon Id.
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(AD at AR2440, 1 3-4; see Estimate of Service Retirement for Chaidez dated
June 5, 2007, at AR816-20). o
It is undisputed that the AMSs issued to Mr. Chaidez from 1999 through
2005 provided correct information regarding his credited years of service and
contributions. (AT at AR1551-52, 124: In. 18 to p. 125: In. 2; AMSs for 2000,
2001, 2002, 2003, 2004 and 2005, AR643-58 and AR660-63). However, the
AMSs did not separate years of service for Chaidez’s eléctive vs. non-elective -
service. (AMSS for 2000, 2001, 2002,, 2003, 2004 and 2005, at AR643-58 and
AR660-63). Although not the purpose of the AMSs, some (but not all) of the
AMSs issued prior to December 2005 also contained estimates of Chaidez’s
retirement benefits based, in part, on his compensation as an elective member.
(AD at AR2441-42, 9 10(B)-(C); AMSs for 2000, 2001, 2002, 2003, 2004 and
2005, at AR643-58 and AR660-63). These estimates were uniformly incorrect in
: that'they were far too low (because they used a final pay estimate based on his
compensation as an elected official for all years of seWice, rather than using a
separate éalculatidn for his higher final compensation for the years of non-elected
service). (AT at AR1474-75, p. 47: In. 22 to p. 48: In. 1; AR1487-88, p. 60: In. 25
to p. 61: In. 4); (AMS for 2004, at AR655-58; AMS for 2005, AR660-63). The
AMSs issued in 2000, 2001, 2002 and 2003 contained no estimates of Chaidez’s |
retirement benefits. (AD at AR2441;42, 7 10(B)-(C); AMS:s for 2002 and 2003, at
| AR0649-54). The 2004 and 2005 AMSs did estimate Chaidez’s retirement
benefits, but the estimate provided was too low (for the reason discussed above). -
(AD at AR2441-42, 9 10(B)-(C); AMS for 2004, at AR655-58; AMS for 2005, at
AR660-63). | |
Because of inconsistencies Mr. Chaidez admitted that he did not rely on the

estimates contained therein:



By [1996], I’'m very skeptical about the kind of calculations that
CalPERS gives through the annual membership statement. . . .
Because the annual membership statements are done in error, and

~[they are] consistently done in error. I'have . .. questioned PERS
consistently from 1999 — actually and even subsequently . . . that the
statements that they’ve given me have-actually shown me decreasing
my benefits the longer I was in the CalPERS program.

(AD at AR2442, 9 12; AT at AR1470, p. 43: Ins. 2-12).

Those AMSs, as did the prior ones, contained an estimate of retirement
benefits and contained express warnings ‘éhat the calculation was “only an
- approximation” that would be affected by future changes in salary or other
factors, that the calculations did not have “the force and effect of law, rule, or
regulation governing the payment of benefits,” and/or that “separate calculations
are made for each of your employers and retirement formulas . ..” (AD at | |
AR2442, 99 10(C)-11; AMSs for 2000, 2001, 2002, 2003, 2004 and 2005, AR643-
58 and AR660-63). -

In late 2005, Mr. Chaidez attended a CalPERS retirement workshop, at -
which Mr. Chaidez expressed concerns regarding the calculation of his estimated
retirement benefit. (AT at AR1752, p. 116: Ins. 6-12). After the workshop, Mr.
Franco, the Cify’s Human Resources Manager, on Chaidez’s behalf, asked the
CalPERS staff person for an estimate of Chaidez’s retirement benefit and
specifically requested that she provide him an estimate using Chaidez’s
compensation solely from Jﬁly 1996 to July 1997 as the ‘final compensation.”
(AD at AR2443, 99 14-15; AT at AR1755, p. 119: Ins. 5-17). The CalPERS
Member Services Division’s Estimates Unit complied with Mr. Franco’s specific
- request and provided an estimate based solely on Chaidei’s July 1996 to July 1997
compensation. (AD at AR2443, 99 14-15; Customer Touch Point Report, AR735;
AT at AR1756, p. 4120: Ins. 2-25). As aresult, in December 2005, Mr. Chaidez

received (within a few weeks of each other) two retirement estimates (dated

8



Decembef 6, 2005 and December 27, 2005), based solely on his highest and final
compensation as a miscellaneous member. (AD at AR2443, 9 16); .(Estimate of |
Service Retirement for Chaidez dated December 6, 2005 at AR670-71; Estimate of '
Service Retirement for.Chaidez dated December 27, 2005 at AR675-79). In other
words, consistent with Mr. Franco’s specific instructions, the estimates applied to
all years of service using Chaidez’s final and highest compensation from only his

non-elective service of $7,374. Id.

'Using the inputs specified by'Chaidez (i.e., a final compensation of $7,374
applied to all years of service), CalPERS generated an estimated retirement
allowance of $3,268 per monfh —a much greater amount than any of his prior
estimates. /d. Chaidez states in his testimony that he “relied on the December
2005 CalPERS estimate by (1) purchasing a retirement home, (2) deciding that he
would not run again for City Council, and (3) deciding that ‘I would go ahead and
retire.”” (4 CT 940, Ins. 19-20, emphasis supplied.) : :

- Each of these statements is contradicted by Chaidez’s testimony at the |
administrative hearing. Chaidez admitted that he bought the home in question in
1999, over six years before receiving the estimates. (AD at AR2448, 9§ 8(B); AT
at AR1571, p.- 144: Ins. 21-22). Chaidez conceded that more than a year after he
received the December 2005 estimate which was generated using his specific
instructions, he still had not yet definitely decided he was going to retire. (AD at
AR2444, 9 21;AT at AR1582-83, p. 155: In. 23 to p. 156: In. 6, Mr. Chaidez
agreeing that he “had not yet ﬁfmly indicated ‘I am retiring’” as of December 12,
2006); see also, Letter from Chaidez and Franco to CalPERS Member Services
and Malloy dated December 12, 2006, at ‘AR741-43, stating Chaidez had not made
a definitive decision to retire, but was merely “contemplating retirement upon

completion of his current term of office™).



Shortly after receiving the December 2005 estimates, Chaidez requested
that CalPERS also provide him with an estimate of the cost to purchase Addltlonal
' Retlrement Service Credit (“ARSC”), which would, in effect, allow him to buy
additional CalPERS service credit. In March 2006, CalPERS provided Chaidez
with the requested cost estimate for his purchase of ARSC, which was
appropriately based on Chaidez’s City Councz'lpersbn compensation (because he
only could buy ARSC with respect to his current employment) (AD at AR2443,

9 18; Information package regarding purchase of ARSC dated March 17, 2006,
AR0685-704). On April 3, 2006, at Chaidez’s behest, Franco requested that
CalPERS recalculate the ARSC purchase estimate based solely on Chaidez’s July
1996 to July 1997 compensation. (AD at AR2443, 9§ 18; Letter from Franco to
Member Services regarding Chaidez — 5 year ARSC recalculation dated April 3,
2006, at AR7 05;22). In the Summer of 2006,v Chaidez received an additional
service credit packet, indicating what he considered to be a surprisingly low
ARSC purchase estimate. (AT at AR1507, p. 80: Ins. 1-18). He called CalPERS A
and questioned the estimate. On October 25, 2006, Chaidez received a voicemail
meséage confirming that the calculation was correct. (AD af AR2443-44, 9 19;
AT at AR1507-10v, p. 80: In. 24 to p; 83: In 22; see also, CTP Report, AR733-34).
Franco contacted the same staff person from whom he had previously received the
2005 estimate, she in turn contacted a CalPERS subject matter expert.8 (AD at
AR2443-44, 99 19-20; CTP Report, at AR733-34). During a November 27, 2006,
telephone call between Franco (on Chaidez;s béhalt), the RPS and the staff
member, the RPS confirmed that section 20039 required that Chaidez’s retirement

benefit be calculated in the bifurcated manner set forth above. (AD at AR2444,

8 At the time this Retirement Program Specialist (“RPS™), in that capacity,
regularly dealt with calculating the retirement benefits of elected officials. (AT
AR1785, p. 149: Ins. 3- 16)
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20; CTP Report, AR733-34). Immediately thereafter, Franco sent an email-to
Chaidez summarizing his conversation with the RPS, setting forth the text of
- section 20039, and confirming that section 20039 governed the calculation of |
Chaidez’s retirement benefit. (AD at AR2444, 9 20; Email from Franco to '
Chaidez dated November 29, 2006 at AR869). | |
On December 12, 2006, Chaidez and Franco jointly sent a letter to ;
CalPERS requesting an additional retirement estimate. (AD at AR2444, 7 21; | ,
Letter from Chaidez and Franco to CalPERS Member Services and the RPS dated |
December 12, 2006, AR741-43). The letter indi‘cated that Chaidez had not made a
definitive decision to retire, but was “contemplating retirement upon the
completibn of his current term of office.” Id. On December 28; 2006, CalPERS
issued an‘estimate of retirement benefits to Chaidez that, pursuant to section - &
20039, utilized the required bifurcated calculation and assigned two different final |
compensation rates to calculate his benefit. (AD at AR2444, 9 21; Estimate of | ;
Service Retirement for Chaidez dated December 28, 2006, AR680-84). The ]
resulting estimate yielded.an estimated monthly retirement benefit of $1,926. Id.
On April 17, 2007, Chaidez submitted a “rebuttal” to the Chief of Mémber
Services of CalPERS. (AD at AR2444, 9 22; Letter from Chaidez to Chief of
Benefit Services dated April 16, 2007, at AR744-815). In-the rebuttal, Chaidez
cited a number of concerns and requested that CalPERS provide him with a
written explanation. Id. Chaidez also asserted that it was improper to bifurcate
his elected and non-elected service and to use different amounts of final |
compensation in calculating his retirement benefit. 1d.- Chaidez acknowledged
that section 20039 requires such a bifurcation, but asserted that section 20039
granted CalPERS the discretion not to do so. /d.
On June 20, 2007, CalPERS responded to Chaidez’s letter. (AD at

AR2444, 9 23; Letter from Darryl Watson to Chaidez dated June 20, 2007,
’ 11



AR821-43). CalPERS stated that the December 28, 2006 calculation of Chaidez’s
retirement benefits was correct, based on his service as a miscellaneous non-

elected employee and as an elected City Councilperson. Id. CalPERS also

provided a detailed discussion of section 20039’s application to elected officials,
such as Chaidez, and concluded that‘CalPERS, being bound to follow the law, did
- not have discretion to disregard section 20039. 1d.

Chaidez retired from service as a City Councilperson in November 2007,
approximately one year after CalPERS informed him that section 20039 required a
bifurcated calculation of his retirement benefit with two final compensation
amounts. (AD at AR2444, 99 20, 23; AT at AR.1594-95, p. 167: In. 10 to p. 168:
In. 4). Chaidez admitted that he could have chosen not to retire in November 2007,
but decided to proceed with retiring because he understood his benefit calculation

would be bifurcated: ' : ' -

“. .. [W]hy continue anyway at that point in time. If you’re going to
bifurcate, what is that going to do for me to continue as a City Councilman,
I mean, in the sense that service credits are really not a factor according to
CalPERS.” _

(AT at AR1595, p. 168: Ins. 17-21).

Chaidez received service credit for the entire period of time he served as an
elected City Councilperson. Howevef, as required by section 20039, CalPERS ;
calculated Chaidez’s retirement benefit for his years as a city councilperson
according to his final compensation as a city councilman at $721.85 per month.
(AD at AR2440, 9 4); Estimate of Service Retirement for Chaidez dated June 5,
2007, at AR816-20). , .

The parties participated in a two-day administrative hearing conducted by
the Office of Administrative Hearings in Decembe;‘ 2007 and January 2008,

during which an ALJ received evidence related to Appellants claims by Chaidez
o ,



and the City. All parties were represented by counsel, testified and were cross-
examined. On. April 7, 2008, the Administrative Law Judge (ALJ), issued a
detailed fourteen-page Proposed Decision, which set forth ALJ’s factual findings |
and legal conclusions. (AD at AR2436-51). The Proposed Decision :
recommended that Chaidez’s appeal of his retirement benefits be denied and that
CalPERS’ application of section 20039 to the calculation of Chaidez’s retirement
benefits be upheld. (AD at AR2450). The ALJ specifically considered and
rejeéted arguments that CalPERS was estopped from applying section 20039 to
Chaidez’s benefits calcuZation. (AD at AR2448-49, 99 8(A)-(E)). The ALJ
further determined that Chaidez did not establish that CalPERS breached any
fiduciary duties, or that he was damaged by any such breaches of ditty, even if any
occurred. (AD at AR2449-50, 9 9(A)-(F)). The Board adopted the Proposed
Administrati\}e Decision on June 19, 2008, and it became the Board’s Final -
Decision in July 2008. (Decision of the Board of Administration dated June 23,
2008, at AR2436-51).

B. The Trial Court’s Judgment And Issues On Appeal

After five amended petitions and complai,nts (APCs), corresponding rulings
and a judgment, Appellants assert that trial court made four errors:
| (1) Dismissal of Appellants’ cause of action seeking issuance of a writ
| of mandate under Code of Civil Procedure 1085 on the ground that
Appellants lacked standing under either the personal or public
interest excepﬁons (AOB at pp. 17-19);
(2)  Denial of Appellants’ request to invoke the doctrine of equitable
“estoppel (AOB at pp. 19-20); |
(3) Failure to consider section 815.6 in dismissing Appellants’ eighth

cause of action in their Third Amended Petition/ Complaint alleging
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damages for the Board’é alleged breach of its fiduciary duties
(Appellants’ Opening Brief) (AOB at pp. 20-22);
(4) Dismissal of Appellants’ éauses of action challenging section 20039
as unconstitutional. (AOB at p. 22.)°
II1.

STANDARD OF REVIEW

The trial court granted the Board’s demurrers to Appellants’ (1)
constitutional challenges; (2) standing to seek issuance of a' writ of mandate, and;
(3) immunity under section 818.8 and entered judgmenf denying Appellants claim
of equitable estoppel..

A demurrer tests the legal sufficiency of the complaint and is reviewed de
novo under the independent judgment test whether the complaint states a cause of
action as a matter of law. When the trial court sustains a demurrer without leave to
amend, the question is whether the complaint might state a cause of action if a
defect could reasonably bé cured by amendment. The plaintiff bears the burden of -
demonstrating a reasonable possibility to cure any defect by amendment. Chiatello
v. City and County of San Francisco (2010) 189 Cal.App.4th 472, 480; Blankv.
Kirwan (1985) 39 Cal.3d 311, 3 l:8; Aubry v. Tri-City Hospital Dist. (1992) 2
Cal.4th 962, 966-967, noting also that the appellate court does not assume the truth
of contentions, deductions or conclusions of law; Swift v. Department of -
Corrections (2004) 116 Cal.App.4th 1365, 1370, upholding demurrer based on

defendant's immunity. |

A petition that fails to allege facts sufficient to show standing is a proper
subject of a demurrer for failure to state a cause of action and the granting of
which will be reviewed as a question of law under an independent review standard

where the facts are undisputed. Carsten v. Psychology Examining Com. (1980) 27
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