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INTRODUCTION

This appeal raises two guestions of statutory construction. First, does
Government Code section 11517 confain a 300-days-after-rejection
deadline for ordering the administrative transcript that does nol appear,
expressly or impliedly, anywhere in the language of the slalute? Second, is
that deadlinc man&atmy, so that an agency that fails to mect it loses ifs
Jurisdiclion to hear the claim and must deem adnpted.an ALI’s proposed
decision that the aigency has already timely rejected? Pulling aside all of
Alexander’s immaterial and spurious allegations ol misconduct by
CaIPERS over decades (see part [II below), includitig unsupporied and
patently falsc ﬁSSE-IliUDS of pamecsmanship and even petjury by CalPBERS
and 115 in-Rkouse counsel, Alexander has remarkably little lo say about these
pure issues of law..’l‘ha't is particularly true of the “deemcd adopted” issuc,
whiclt is dispositive of Alexander’s action for writ of mandate,

As o the fifst legal issuc (see part I below), the unavoidable fact is
that subdivision (t-:)(E){E)(iv) does not sct any explicit or even implicd
deadline for ordering the transcript, whether arithmetic (IDﬁ days after
rejection) or cquitable (bascd on reasonableness). The abseace of any
deadline was acknoewledged in the legislative hislory as well as this Cowrt’s
prior decision in Poligk v. Board of Psychology (3d Dist. 1997) 55
Cal. Appdth 342, 351, o0 which Alexander rcpeatedly cites, but the
Legistature nover responded by creating 2 deadline. Alexander’s argwnent

that the absencc of a time limit would allow an agcncy fo regain “lapsed”
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jurisdiction by belatedly ordering the transcript erroneously presupposes
that the I100-days-aficr-rejection deadline is mandatory and catries the
“deemed adopted” pena!t}' n the first place. (Alexander Br. 50-51) As
shown below, that is not thke case, and theie is no issue 61’ agency
jurisdiction lost and regained.

As to Lhe second legal issue (see part 11 below), Alexander relies -
almost entitely on the stare decisis effect of St Francis Medical Center v,
Shewry (2005) 134 Cal.App.dth 1556, While St Francis, which did not
invelve any lranscript issue, held that the 100-days-after-tejection deadline
camed the “deemed adopted” penalty, this Court did not receive any
substantive briefing on what was an uncontested issue in that case, and the
Court’s opinton does not address the critical statutory language: “If the
agency fails to act as prescribed in subparagraphs (A} to (E), inclusive, |
within 100 days of receipt of the proposed decision, the proposcd decision
shall be deemed adoptled by the agency.” (Gov. Code § 11517, subd. (c)(2), .
emphasis added,} The mandatory feature of the siatute applics only lo an
agency's fatflure lo take the initial fork in the administrative road (by
accepting, rejecting, or remanding the proposed decision) *within 100 days
of reccipt of the proposed decision,” ie., nol to post-rejeclion time timils
thai may and usually witl run well after the cxpressly designated initial 100-
day period. This Court has indicated a willingness to revisit ils own prior
constructions of stalules even without intervening legal developmenls, and

this case is onc that merits such reconsideration.
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ARGUMENT

L CalPERS Did Not Vielate any Deadlines Under the Government
Code.

CalPERS complicd with all of section 11517’s express lime periads:
the CalPERS Board rejected the ALT's proposed decision within 100 days
of receiving il, and it was scheduled to issuc ifs final decision within 130
days of receiving the transceipt, which included a 30-day extension allowed
under subdivision (c)(2}(E)(iv). While Cal PERS did not order the transcript
within 100 days of rejccting the proposed decision, section 11517 contains
ne express statutory deadlines for ordering or receiving the transcript.
Indeed, section 115i7’s legislalive history expressly recognized the
absence of a deadline, yet the Legislature has made “no substantive
changes” to section 11517's timeframe requiremcnis. (1 CT 233)
Accerdingly, the superior court erred in imﬁl ying a mandatory deadline for
ordering the transcnipt based on policy reasons and grammatical arguments
when the Legislalure did not pmvidé for m:y. deadline, lct alone a
mandafory one.

A.  The Plain Language of the Government Code Does Not

Include any Deadline for an Agency {o Order the
Transcript,

Alexander lisls a number of dates and timelines in its response brief,
most of which have no meaning under section 1]31? and only muddle its
distinet timeframes. Under subdivision {c){2), an agency must act “[w]ithin
100 days of reccipt by the agency of the administrative law judge's

proposed deciston™ by either (A) adopiing the proposed decision, (i3)
3



mitigating the proposed penalty and adopling the rest of the prﬁp{}sed
decision, (C) maki_ng technical or other miner changes in ile proposed -
decision and (hen :adopting i, (D) rcjecting the proposed decisis:in and
referring the case to the same or-another ALJ to take additional ﬁvideﬁce, or
(E) tejecting the proposed decision and undertaking to decide th_e.casa_
itself. (Gov. Code § 11517, subd. (c}(2)(A)-(E).) The proposed decisica is
deemed adopted onty if (he agency fails to take one of these initial actions
“within 100 days of receipt of the proposed decision.” (Gov. Code § 11517,
subd. (c)(2), emphasis added,)

Alcxander argues that a [inal decision mustr be rendered no later than
200 days after the ALJ issues a proposed decision, but this argument
misreads section 11517, (Alexander Br. 16, 43.) There is no 200-day time
period in the statute, but instead distinct 100-day periods that operate
independently and indeed sequentially. First, an agency has 100 days from
receipt, not rendén'ng, of the proposed decision to inifiatly rcjccl .it..
(Alexander Br. 19.) CalPERS rcceived Judge Lew’s proposed decision on
May 4, 20006, trigpering the first 100-day peried, and the CalPERS Board
timely rejected the rejecied the proposed decision on June 21, 2006, (2 CT
307, 30809, ¥ 4-53) Alexander does not — amd caomot — argue (hat
CalPERS failed fo rcject the proposed decision within 100 days of
receiving it. This is @/ that section 11517 required CalPERS to do “within

10¢ days of receipt of the proposed deciston.” (Gov. Code § 11517, subd.

(©)(2})



Second, as the superior court .:mrrectly acknowledged, if the agency
rejects the proposed decision, it will then fa;:c new, disttnct, and alternative
subsequent 100-day periods. (3 CI‘ 799, 802, citing Poliak v. Beard of
Psychalogy (1997) 55 Cal.App.4th 342, 349, 351.) Under the aliernative
second senmtence, if the agency orders a transcript, this second 100-day
peried does not begin uniil the agency receives the transcript. (Gov. Code §
11517, subd. ()(2}(E)(iv).) Depending on when the transcripls are ordered
and how long it takes to prepare them, the final decision may well be
rendcred more than 200 days after the agency first received the ALJ’s
proposed decision.

Critically, however, section 11517 contains no express timeframe for
ordering or receiving the transcript. Instcad, il provides only a limeframe
for issuing a final decision thal is keyed to “receipt of the transcript.” (Gov.
Code § 11517, subd. (c)}2}{EXiv), em;ﬁhascs added.) Thus, the superior
couré could nol point to any explicit iimeé limit, which the I.egislature muid
have provided had il intended ID: do so. (See 3 CT 799, SUII—SDS-.}
Accordingly, Alexander’s appeal to the plain meaning of the statute
necessarily fails.

B. The Superior Court Frred in Implying a 100-Day
Deadline for Ordering the Transcript.

Because Lhe detailed statute does not contain an explicit 100-day
deadline, Alecxander resoris to the legislative history of the statute and the

Legislature’s use of the present perfect tense, t.e, “has ordered a



rmus:cripr,” Neilﬁt:r ald to construction supporls thce superior court's
implication of & 100-day dE.Eld.]iI_lE for mdéring that the Legsslature did not
inclu:'dﬁ gxpressly. .

- L. Legislative History. As 10 the legistative history of section
11517, when llu;: Legislature first included specific time limits in section
11517 to avoid “administrative Jimbo,” it was focused on ensuring that
agcnéies’ picked that initial administraiive fork in the road, not on whether
they ordered the transcript within a cenaiﬁ time period. (Polfiak v. Board of
Psychology (1997) 55 CalApp4th 342) As Alexander admils, the
Legislature expressly recognized when it first adopted the limeframes in
1979 that the legislation “contains a loophole” enabling the agency to
forestall commencing the s_ucund 100-day peried “until defivery of the
transcript,” (1 CT 121, 290-291, emphases added.)

- Subsequeat legislative amendments did not address this transcript
“lﬂﬂi:uht:-l&“ The nexi substantive amendr:nﬁnts, adopted in 1995, required
the a;gency to “accept, rcject, or modify the proposed decision™ within 100
days of fec&iving the proposed decision, (}:Ja!ink, 55 Cal.App.4th at p. 350.)
By impoesing on agencies a requircment to make solely this inétial choice of
which fork in the road to take, **[a]dministeative limbo® and lengthy
periods of uncertainty have becn eliminated.” (fd. at p. 351.) Similar to the
current section 11517, the 1995 version required agencies only 1o
“commengc[c] proceedings to decide the case upon the record, including the

transeript,” within 100 days of receiving, the proposed decision and, if it
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ordered ﬂétr&nScript, “issuc its decision wi-thin- 100 days of receiving the
transcripts.” (Jd. at 347, 351) As this Court canchuded in Poliak,
‘“c@mmeﬁcing proccedings’ means issuing a notice of nonadoption and
electing {;ithcr to decide the case itself or remand it to the ALJ for
addiliupa]'evidenée, [which] furthers the concept of timeliness incorporated
in this staﬁtc.” (d. at 351.} It is undisputed that CalPERS did this within
104 days of rcceiving the proposed decision. ‘This Court further noted,
"Nothing .in the language of section 11517, subdivision (d), supports
plaintiﬂ"’s; claim that an agency ‘commences proceedings’ only when a
transcript tas been ordered.” (#bid.)

As this Court in Poliak cxpressly determined, the statute did not
implicilly require the agency to order the transctipt within a certain time
period. ({d. at pp. 349-350.) To the coatrary, “[h]ad the Iegislatire
intended to require that a transcript be ordered within the first 100-day
pericd, the statute could easily have been diafled to reflect that fact. No
such intefpretatiml can be impuied to the language as it now exists.” (Id. at
p. 351.) ‘This makes sense because, as this Courl noted in Poligk, “[t]he act
of ordering a transcripl does nothing lo speed up the administrative process
since ... agencies are vnder no statutory constraints to prepare a requested
. transcript _withm a particuiaf time frame.” (7bid.)

This Court in Poliak thus cxpressly held that the 1995 version of
section 11517 did not require an agency [o ordcr the transcript within a

certain time period, and the Court noted that the Lepislajure could easily
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amend the stalufc to include an express timeframe if desired. The
Legislature, fully awarc of the transcript “loophote” and the caurt’:s
interpretation, has never taken the Poliak court up on its suggestion. “It is a
well-established principle of statutory construction that when (he
Legislature amends a slatute without alfering porlions of the provisien thal
bave previously becn judicially construcd, the Legislature is presumed to
have been aware of and to have acquiesced in the previous judicial
construction.” (Marina Point, Ltd. v. Wolfson (1982) 30 Cal.3d 721, 734.)°
In 1999, the Legislature repealed the then-existing section 11517 and
adopted the current version. (Act of Sept. 7, 1999, ch, 339, §§ 1-2, 1999
Cal. Stat. 85.) Contrary to Alexander’s argument, these amendrents did not
“increas[c] limits and rcstrictions” by requiring an agency to order the
tanscript within a cerlain time period. (Alexander Br. 27) Rather, the
Legislature adopted the amendments because the subsequent “100 day
period for agencies to devise their own decisions after rcjecting wm
administrativc law judge’s decision™ was not as clcar in the stalute as it was

in practice. {1 CT 121, 239} As the Legislative Analysis specifically

' In contrast, the Legislatuze has not amended section 11517 since S1.
Francis, and the doctrine of [egislative acquiescence does not apply.
Moreover, given that no other courts have followed St. Francis and at least
one other courl has reached a contrary conclusion, Alexander cirs in
suggesting that resofution of this issue should be [cft te (he Legislature,

(Alexander Br. 34-35.)



stressed, “The bill makes no subs’ramive cfrm:ges in existing law.” (1 CT
233, emphasis added} Rather, it simpiy clanf:cd the {-.x:stmg requirements

“that an agency must accept or reject: an administrative law judge’s
proposed decision within 100 days of receiving the decision. . . [T} the
decision is zejecled, the agency has atiother 100 days from the date of
rejection or the date it receives a transcript of the proceedings to issue its
own {inal decision.” (1 (:?T 239, cinphascs added.}

“It is a"vwell recognized principle of stalutory construction that whén
the Legislature has carefully employed a tcrm in one place and has
excluded it in ancther, it should not be implicd where excluded.” (fones v.
Catholic Healthcare W. (2007) 147 Cal. App.4th 300, 307, internal citation
omitted.) Given that the Legislature amended section 11517 several times
te include several specific timeframes, yet chose not to adopt any express
time period for ordering a lranscript cven after Poliak, the clear legislative
intent ﬁas not to fix the (ranscript “lﬂuph'o!c.” The supericr court crred in
taking it upon itself to imply a deadline where the Legislature has excluded
il.

2. Present  Perfect Tense. . Alexander argues fthat the
Legislature’s use of the present perfeet tense in “has ordercd” somchow
“[u]nguestionably™ fills the hole in an otherwise admittedly silent statute.
{Alexander Br. 48} While insisting (hat “[glrammar is important,”
Alexander summarily dismisses the California precedent cited by CalPERS

on the ground that “each stalute and case was diflerent, fthus] these cases
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fail to provide a consistent delinition or statilory meaning of the present
perfect tense.” (Id. at pp. 47, 49.) This inconsistency, hnwel}rﬂ'r, is precisely
why the present perfect tense is too slim a reed to suppufrr a judicial re-
writing {0 close a loophole recognized by both the Icgislal.;ive history and
the Court _in Poliak.

Alexander’s purportedly grammatical argument really masks an
argumenl about supposed policy considerations. Alexander argues that if
“has ordered” relates to the issuance of the final decision, then agencies will
have no time limit at all on ordering (ranscripts or issuing final decisions.
(7d. a1 pp. 48-49.) That poticy argument, however, is not a justification for
inserting restrictive provisicas in a procedural stalute that does not confain
them on its face. The “limbo™ the Legislature was concerned with was that
befere the initial adeption or rejection of the proposed dccisiﬂﬁ, nat post-
rejection delays an ordering the transcript, Morcover, Alexander explicitly
assumnes hat a party would have no recourse against an agc'ncy that simply
refused 10 order a transcript at any time. Yet Alexander admits that Civil
Code section 1085 allows a court to issue a writ of ntandate mﬁpﬂl]ing an
agency to undertake a roinisterial act (id. at p. 57), and Alexander further
admits that ordering a transcript is a “ministerial act” (id. at p. 29). It is
puzzling that the private party is here insisting that an agency has immunity

from judicial review that the agency itself disavows.
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C.  CalPERS Did Not Request a Delay of More than Sixty
Days in Violation of the Government Code.

Alczander argues that an agency is limited by Government Code
section 11517 to a single th_irly—ﬂay cxtension, and that CalPERS somehow
viclated that provision by "‘request[ing] a delay of more than 60 days.”
(Alexander DBr. 50, 52.) Under the third sentence ' of subdivision -
(c}2)(E)(iv), an agency can extend cither of the alternative lﬂll;—da}r time
periods for issuing a final decision by 30 days as “required by special
circumstance.” {(Gov. Code § 11517, subd. ()}{2)(E)(iv).} That. provision
does not addicss ordering the iranscript. Morcover, Alcxaudf,;r fails to
cxplain how the CalPERS Board’s order delayed the final dccisio_ﬁ [or more
Ihan sixty days. CalPERS received the transcript on Nnvemhm%]:ﬁ, 2006,
triggering the subsequent 100-day deadline for issuing a fina_l decision
under the sccond scntence of subdivision (C)(2)(E)iv). (2 CT 307, 310, ¢
11.} That alteraative timcframe required CalPERS to issue its finé] decision
by February 21, 2{}[}?.-1%:;" CalPERS explained in jts npcning;hrief, the
Boeard issued an arder dela;;,'ing the final decision until March i4, 2007 -
less than thirty duys — in light of a state holiday and to allow sufficient time
for the Board to decide the claim aud then have a final decision drafted and
approved. (CalPERS Br, 8-9, citing 2 CT 307, 308, 11 2-3, 310-311, 9% 12-
15, 329-333.) Indeed, had Alexander not insisted the supenor c-‘.]u_.rl stay the
full hearing before the Board scheduled for February 22, 2007, CalPERS
would have been able to comply with all of section F1517’s timeframes and

would have issued its final decision over a year ago.
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IL.  The Peost-Rejecfion Deadlines in Government Code Section
11517 (e)(2)(E) Do Not Carry the “Dcemed Adopted’ Penalty.

A. This Conrt Should Reexamine Its Decision in St Framcis
v. Shewry. :

The core and near enti-rct}r of Alexander’s argument for the
pufpurladty mandatory nature of ;‘.hﬂ post-rejection follow-up time linits in
subdivision (c)(2NEXiv) is this Court’s 2005 decision in St Francis.
.Int-leed, the disirict court found that CalPERS’ contrary arguments were
valid, but it felt compelled solely by St. Francis to rule in Alexander’s
favor. (3 CT 799, 807.} As CalPE.RS showed in its opening bricf, this Court
should revisit St Francis and decide thﬂ.issue differently. {CalPERS Dr.
31-35.)

1. Stare Decisis. Alexander’s argument for treating S¢. Francis
as stare decisis resls on several erroncous premises. First, this Courl has
never required a “compelling ?caﬂﬂn” to revisit and overrule & prior
decision. {Alexander Br. 33 [citiﬁg Childers v. Childers (2d Dist, 1946} 74
Cal.App.2d 56].) Indeed, the California Supreme C-.‘t)urt has repealedly
advised that “*“'[a}lthough the doctrine [of stare decisis] does indeed serve
important values, it nevertheless should not shield court-created crror from
correction.”” (Moradi-Shalal v. Ef‘:'remm:’s Fund Ins. Companies (1988) 46

Cal.3d 287, 296, quoting Cianci v. Superior Conrt {1985) 40 Cal.3d 903,
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*':'ll'_24.)2 Nor has this Court requiced an intervening Supreme Court decision
or slaiutory enactment to justify overruling a prior decision, or hesitated 1o
revisit a decision because it was fairly recemt or involved statutory
interpretation. (Alexander Br. 1, 36-37.} This Court’s decision in City of
Oaklgnd v. Public Employees® Retirement System (3d Dist. 2002} 95
éal.App.cith 29, rcfuies each of Alexander’s assertions zbonl stare decisis
and provides a model for reconsideration here. In City of Oakland v. PERS,
this Court revisited and overruled its own three-year-old decision on a issue
D:f stafutory fnterpretation oa the ground “that our prior opinion was in
eirmr,” without citing any intervening legal devclopments. (fd. at p. 33
[fi‘)verruling County of Mono v. Public Employees' Refirement System (3d
Dist. 1999) 69 CalApp.4th 1105]) In County of Mono, the Court
concluded that the threc-ycar misfake statute of Hmitalions applied to
CalPERS reclassification proceedings; in City of Oakland, the Court
“;-::mlc]ude[d] it is inappropriate to import the mistake statute of limitations
iﬁln an administrative reclassification proceeding” and “decline]d] to

follow our prior decisien in County of Mono.” (95 Cal.App.dth at p. 53.)

? People v. Latimer (1993) 5 Cal.dih 1203, cited by Alexander,
qlmtes Moradi-Shalal and Cianei for this propositicn, and notes that even
“decisions of statutory interpretation™ may be overruled. (fd. at p. 1213.) As
the Supreme Court noted, “questions of reliance are often crucial,” and it
looked to whether the legislature or “citizens, in the private realm, have
acted in reliance on a previous decision.” (fbid.} There is no evidence of
any legislative or privale-sphere reliance on St. Francis. '

13



The parallels between City of Oakiand v. PERS and this case are
striking. First, hike the dislrict court in this case, the trial courl in City of
Qakland rulcd against CalPERS because it “felt bound h;-.; a ... holding in
one of our prior opinions, ... with which the trial courl disagreed.” (/d. at p.
37.) Second, as in this case, the Court’s prior decision contained a “critical
omission” because it did not “discuss” or “address™ key issues, including
the relevant poriions of the slatute at issue. {7 at p. 44.) Third, the Court
ultimalely reversed its prior opinion because the Iegislature had failed to
specify a particular limitation on CalPERS when “it could easily have done
50" (Id. at p. 58; see also id. at 50 [*We should not supply a limitation
period not contemplated by the Legislature.”].}

2. “Established Frecedent.” Alexander also errs by accerding
St. Francis the status of “established precedent.” (Alexander Br. 34.) As
City of Ouakland altests, a single decision does not become “established
precedent™ simply by viriue of having been decided three ycars apo; rather,
that term is used by Calilornia courts to refer 10 a pmpnsilian that has becn
applied repeatedly by the courts over time. (Sce, c.g., Perez-Torres v. State
(2007) 42 Cal.4th 136, 143 [“We further note that by now the principles we
cnunciated in Johnson are approaching four decades of esiablished
precedent.”].) St. Francis has not been cited by any other California
appellale decisions, wliether published or unpublished, Indeed, as CalPERS
noted in its opening biief, St. Francis is contrary to the only other decision

on this issue, in which the Fourtl District concluded, after painstaking
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statutory analysis m an unpublished men-mrandum, that the post-rejection
time limils in subsection (c)(z:){[-‘,){iv} are directory, not mandalory.
(Ruched v. Superior Eau.r:'t (Cal.: App. dth Dist. Dec. 7, 2005) 2005 WL
3307099.)

Alexander erronecously argi.les that CalPERS “systematically relie[d]
on* Rached and violated California Rulc of Court 8.1115 but did not attach
a copy. (Alexander Br. 1, 37 fn. 11.) CalPERS did nol cite Rached as
precedent under the cxceptions in Rule 8.115; instead, it noeted the case ina

non-precedential way to indicale a split among the couets of appeal and

suggcsted that this Court should nol ireat St Francis as inviolable

precedent. In fact, CalPERS cited the decision but osce, in a foolnole and
without quotation, and provided Califomnia precedent acknowlcdging that
this Court was free to consider the reasoning of the unpublished decision.
(CalPERS Br. 33-34 & fn. 5.} Alexander responds by suggesting a
dicholomy between unpublished and depublished decisions where none
exists (Alexander Br. 38) a decision thal is depublished becomes
unpublished. In any event, Alexandes studiously aveids distingwishing ot
even abknnwlcdging Ray v Goodman (2006) 142 Cal.App.dih 83,
discussed by CalPERS (CalPERS Br. 34), in which the court cited “at keast
one unpublished appellate decision [that] has addressed this issue [of
statutory interpretation] and found, as wc do here, notwithstanding the
holdings™ in two published decisions. (142 Cal.App.dth at p. 20 fu. 5.)

Alexander argues that Rached is “poorly reasoncd” and “factually
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“ambiguous,” but the publicly available decision sﬁcaks for itself as to the

f:;lsily of thal'ﬂﬁschar_actarizatinn. (Alexander 'Hr.} 1, 37.) Ultirzately, this
Court on ils own can gi\.;e. Rached’s rcasoning tﬂe ﬁ:@}t it deserves in
détermining whether $t. Francis should be overruled.

3. Briefing in St, Francis. Most curious of all, Alcxander argues
that the mandatory nature of the posl-rejection time limits was “sufficientiy
briefed” in St. Francis, when it was not “briefed” at all, (Alexander Br. 34.)
The pertinent portions of (ke bricfs in that appeal are included in the record
and reveal that the issuc was not even contested, let alpnc anatyzed for the
Count’s benefit. The Appellant’s opening bricf inercly argued the point in a

conclusory fashion:

_ First, DHS' {inal admiristrative decision was issued
beyand the deadline established by Government Code Section
11517, As a result of missing this deadline, the {inal decision
is void, and the proposed decision issued by the
Administrative Law Judge must be reinstated.

* W %

E. THE FINAL DECISION IS UNTIMELY

1. The Proposed Decision must Bé Reinstated
Because fhe Final Decision Is Unfimely
under Government Code § 11517(c)(2).

a4, ‘'he Final Decision Was Issued Afier
the Deadline Established by Section
11517.

As discussed below, the Medi-Cal administrative
appeal process is subject to the California Administrative
Procedure Acl, Government Code Section 11500 &f seq.
Pursuant to Section 11517(c)(2), an agency is required to take
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one of five actions within 100 days of receipt by the agency
of a proposed decision, If the agency fails to act within the
100-day period, the preposed decision becomes the final
apency decision, One of the actions the agency may take
within the 100-day period is 1o advise the parties that the
proposed decision is rejected and that a new decision will be
issued. The final decision must then be issued within 10
days of the rcjection of the proposed decision. Cal. Gov't
Code § 11517(c)(2)(E).

DHS rejecied the proposed decision on the date it was
issucd purseant 1o Seclion 11517(c), October 23, 2001.
However, DIIS did not issue a Final Decision until Febmuary
23, 2002, 113 days after it had rejected the proposed decision
and thirtcen days after the deadline imposed by Section
11517(c). As such, the Proposed Decision must be reinstated
because the Final Decision was nol issued within the
stafitorily aulhorized time period. '

(3 CT 701, 702-703, available at 2004 WL 3252020, at *2, 10-11.)
The respondent’s bricf filed by the agency did not even address

whether the deadlinc was mandatory. [t stated only this:

Appellant argues the final decision is untimely under
Government Code section 11517(c)(2)(E), and as a result the
proposed decision should be instated as the Depattment’s final
decision, (AOB, pp. 10-11} However, . appellant
acknowledges that Welfare and Institutions Code section
14171 is the controlling statute for the administrative appeals
process regarding audits or cxamination findings. (AORB, p. 4,
Iines 9-20.) The peneral provisions of Governmenl Code
section 11500 et seq. relating to adminisirative procedure in

hearings must yicld fc a special statute where a variance
exists. {Lacy v. Orr (1969) 276 Cal.App. 2, 198)).

(3 CT 704, 705-706, available at 2005 WL 1124551, at *15-16.) In his
reply bricf, the appeilant merely argued:

B. Application of AFA: The Department does not
dispute that the application of the California
Administrative Procedure Act (“AFA™) would require
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" the reinstatement of the Administrative Law Judge’s
proposed decision in favor of St. Francis. Rather, the
Department contends that the AFA is not applicable
even though the Legislature has decreed that the AFA
i5 to be applied to all hearings conducled by the
Department “notwithstanding any other provision of
law.™

I

The Department does 1ot dispute in its oppositien ¢hat,
if the California AFA is applicable, the Department’s final
decision was untitnely and the proposed decision must be
reinstated as required by Government Code § 11517(c)(2)(E).
The Department argucs only that the ATA does not apply ...

(3 CT 7077, 708-709, 710.) "Thus, the briefing amounted to an ipse dixit by
the appchtant and a “wh-:; cares?”’ by the respondent. No one analyzed the
stalule, particularly the I:imitatiun of the “deemecd adopted” penalty 10 an
apency’s “fail[urc}] to act as prescribed in subparagraphs {A) to (E),
inclusive, wfrf:.r'.u 100 day.;' of receipt of the proposed decision.” (Gov. Code
§ 11517, subd. (c)(2), emi}hasis added.)

4. Analysis :'nfSt. Francis. Similarly, Alexander errs by arguing
that “ji]his Court has already analyzed Section 11517(c) and its
subparagraphs in great detail.” (Alexander Br. 44.) With all due respect,
this Court’s discussion of Lhe issue in St Francis reflecled the conclusory
nature of the briefing. The Couet’s opinion, which did not involve any issuc
of a deadline for ordering lranscripis, did not analyze the statutory text of
section 11517){c)}2). Ra-thf:r, its entirc discussion of Ihe statute and the
purporledly mandatory -nature of the post-rejection deadlines was as
follows:
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Section 11517 provides that an agency must act on an
administrative appeal within 100 days of the receipt of a
preposed decisien from the ALY, (§ 11517, subd. (¢){(2).) If
the agency fails to act cr, as here, fails to issuc a final
decision withia 100 days of the act of rejection of the
proposed decision, it “shall be decmed adopted by the
agency.” (§ 11517, subds. (€)(2} & (CY2NEXiv).) We refer Lo
this rule as the 100-day rule. FN2

N2, Calling this a 100-day rule is somewhat of
a misnomer. [n the ¢ase where the agency acis to reject
a proposed ALJ decision within 100 days of its receipt
it has an additional 100 days within which 1o file i1s
final decision, for a maximum of 200 days. In this
case, the Department’s rcjection of the ALF decision
gccurred on the same day as ils receipt, leaving the
Bepariment with 104 days in which to file its finat
decision.

EARRE

The agency claims the two rules are in conflicl and hal
section 14171 applies as the more specific rule, We disagree.

The two rtules serve different purposes, mun {rom
different starting dates and have differcnt consequences. The
100-day rule runs fromn the date of zeceipt or rejection of the
ALY decision. It establishes whether a proposed ALJT decisien
shall bc deemed the final decision of the agency. The 42(0-day
rule runs from the closure of the record before the AL Ll
affects the amount of any ovespayment.

We will conclude that since the Depariment failed to
file a final decision within 100 days of its rejection of the
propused ALJ dccision, il is decemed adopted by the
Depariment.

(134 Cal.App.4th at pp. 1558-1559 & fn. 2.} Footnote 6 in the opinion,
cited by Alexander, merely quotes the statute without further analysis. At
no point did the Court address the precise wording of the statutc, ot whether

the initial 100-day period from receipt of the proposed decision in
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subsection (c}(2) was of a character different from the post-rejection time

limits in subsection {c)(2)(E)(iv). It should do so now.

B. The Plain Language of Subsection {c)(2) Limits the
“Deemed Adopted” FPenalty and the Mandatory Elfect to
the 100-Day Period Running from Rececipt of ithe
Proposed Decision. :

Alexander’s brief shares with St. Francis the fundamental flaw of
failing to address the key statutory language in subsection (c)(2): “If the
agency fails to act as prescribed in subparagraphs {A) to (E), inclusive,
within 100 days of receipt of the proposed decision, the proposed decision
shall be deemed adopted by the agency.” Alexander argucs that this
provision is mandatory becausc it establishes the “deemed adopted™ penalty
for violation (Alcxander Br. 61), and that St. Francis applied the penalty to
violation of the posi-rejection period for issuing the final decision of “not
tater than 100 days afler rcjection of the proposed decision™ in subsection
(C}2XB)(Ev). But those arpuments miss the point. The fitst issue 15 nof
whether the “deemcd adopted” penalty is itsell n:*jandatory, h.'”[ instead to
which time limits it applies, and the second issue is nof what St. Francis
held, bui whether it was correct and can be squared with-tim statutory text,
Bolh Alexander and St Francis ac sﬂent on these point_s, and the di_strict
court jtself noted that CalPERS’ arguments on this issue are valid. (3 CT
799, 807.)

1. The distinguishing feature of this case is that the Legislature

provided an express mandatory penaliy bul limited 1ts applicability 10
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certain deadlines. The Legislature provided the “deemed adopted™ penalt}r.:
solely for a faiture to uct “within 100 days of receipt of the proposed
decision.” It did rot provide a similar penalty for [ajlure to meet any of tl'n.aE
other deadlines that Alexander concedes are designed to run more than
“100 days of rccci_pt ol the proposed deeision.” As Alexander now admits,
the sfatulury lext and the legislative history confirmn that the post-rejection
deadline for filing the final decision is a scparate deadline that is not
anticipated to run “within 109 days of receipt of the proposed decision.”
Indeed, in Si. Francis, which did not involve any post-receipt ordering of
the transeript, the Court acknowledged that there was “a maximum of 200
days” for issuing the proposed decision. (134 Cal. App.4ih at p. 1559 fin. 2.)
The “deemed adopted” penalty by iES:DWll tcrins cannct apply to failures
after the first 100-day period. As explained above (see supra pp. 5-9), the
distinction between the first 100-day period from receipt and the
subscquent 100-day periods is not a.lnattcr of lcpislative oversight, but
instead reflecis the lepislative hisiory ol Lthe slalute as il bas developed. .

2. Rather than dealing with the intrinsic limitation of the
“decemed adopted” penalty to an agency’s “failfure] to act as preseribed in
subparagraphs (A) to (E), inclusive, within 100 days of receipt of the
proposed decision.” (Gm—'. Code § 11517, subd. {¢)(2), emphasis added),
Alexander argues that the use of the term “inclusive™ means that the
legislature intended to make every deadline in subparagraphs {A) through

(E) mandatory. (Alexander Br. 58-59.) But Alexander cites no authority for
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unparting such meaning to “inciusive.” Indeed, that word does not indicate
anything about the inlem#l cperation of the provisions of a statute, Rather,
the vse .of “inclusive” is a drafling C[)ﬂ\fﬂﬂti{_;n in California and other states
that indicates that the legislature’s idenfification of the slarting and ending
points in a range includes everything between them, rather than simply
ikose two outside provisions. Thus, if “seve#a] consecutive secilons” are to
be identified, “it 15 suﬂicieni_. to give the numbers of the first and last
sections of the group and add the word ‘inclusive.”” (1A Norman ). Singer
(61h ed. 2002) Sutheriand Statutes and Statutory Construction § 22:9, at pp.
281-282 fn. 16, citing State ex rel. Bray v. Long (Mont. 1898) 52 P. 645,
646-647 [holding thal the title of amendment “faicly apprised one of the
subjcet of the lepislalion” because “the sections between sections 1770 and
1782 ... are very plainly covered by the word ‘inclusive’™].}

Similarly, Alexander misplaces reliance on the clause that introduces
(i) through (iv) in subparagraph (E): "If the agency acls pursuant 1o this
subparagraph, all of the following pmvisiﬁns apply ...." (Gov. Code §
11517, subd. (c){(2)(E); see Alexander Br. 59-60.} That sentence is nof parl
of the “decmed wdopted” penalty clause in subdivision (c)(2), which, as
noted above, is limited by its terms to “faillures] to act as prescribed in
subparagraphs (A) to (E), inclusive, within 100 days of receipt of the
proposed decision.” If the Legislature had intended to apply the “deemed
adopted” penalty to atf of the subsequent time periods, it could have easily

rewritten the penalty provision to climinate the restrictive clause and
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provide, -“If the agency lails to acl according [’0 any of the time limits
prescribed in subparagraphs {(A) 10 (E), inclusive, the proposed decision
shall be ﬂeémcﬂ adopted by (he agency.” That would have closed any
loophole. ﬂe Legislature, however, did not dﬁ;that in any of the many
tevisions to section 11517,

3. _3 Ultimately, Alexander argues principles of policy, suggesting
that the mll}f way to enforce a tinving provision is to make it mandatory; if it
not mandatory, Alexander argues, it is merely dis;:mlinnary and permissive.
(Alexander Br. 57-58.) But that confuses dirﬂc{c-r_;_l.f wilh permissive. “[T]he
‘directory” or ‘mandatory’ designation does not refer to whether a particular
stalutory requirement is ‘permissive’ or “obligatory,” bul instead simply
denotes whether the failure to comply with a pﬂrliﬂlllar procedural step will
or will not have the effect of invalidating the gﬂvgrn;nantal action o which
ihe procedural requirenient retates.” (Morris v. County of Marin (1977) 18
Cal.3d '?.-'DI,IQHS:.) If an agency delays in mderiﬂ-_g a franscript or deciding
the case, it 1:3 well established (hat the claimant may seck judicial relief in
the form of :a writ of mandate requiring the agcn{::}r to proceed, (Edwards v.
Steele (1979) 25 Cal.3d 406, 412 ["We conclude that although the board
could have been mandated to Cﬂﬁ]pl}' with ‘the 15-day and 40-day
requirements, these provisions arc not to be de’;mcd jurisdictional ...."];
LT-WR, L.L.C. v. California Coastal Commission (2007) 151 Cal.App-4th
427, 431 [claimant “was siot withoul a remcdy in the face ol the [agency’s)

delay in hearing the matler” because it “could have fited 2 petition for writ
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of mandate to compel the fagency] to hear and decide the ... application”];
Board of Education v, Sacramento County Board of ducation (2001) 85
Cal. App.4th 1321, 1332 [statwtory lime requirement was only directory

where “any delay-beyond the 40-day statutory deadfine for decisionmaking

" is remediable by petition for wril of ordinary mandamus to compel the

School Bourd 1o perform its duty”™]; Keiser Foundarion Hospitals v.
Sacramento County Superior Court (2005) 128 Cal. App.4th 85, 105 [“Dr.
Dennis could have soughl a writ of mandate from the superior court
compel the Hﬂspi_tal to begin the hearing”].) Alexander offers no contrary
authortty.

Thus, it is irrelevant whether, as the superior court stated without
explanation, CalPERS® initial delay in ordering the tramscript was
puiportedly unreasmlable..Thc proper remedy would have been a writ
compelling the agcncy to proceed, not the “deemed adopted™ penally. In
this case, no wtii proceeding was necessary, as the CalPERS Doard had
afready oudered a-m:l received the tranécripts and scheduled the hearing and
decision making process, Indced, it was Alexander who invoked judicial
authority by pelition for writ of mandale to stay and then preclude ihe
CalPERS Board from deciding the case.

[II. Alexander’s TFactual Assertions Are Unsupported and
Immaterial.

CalPERS’ opening bricf set forth the facts and proceduzal history

pertinent to this writ appeal. Tn response, Alexander reciles at length evenls
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that pwporledly cccucred before CalPERS received and rejected the AL)Y's
proposed decision. (Alexander Br. 6-9, 56.) Those facts arc irrclevant to,
and scrve only to mask, the procedural issues on appeal. Alexander’s brief,
however, contains scveral false and unsubstantiated assertions that might
misiead the Courl and should be addressed.

1. Contrary to Alexander’s strange and rcpcated assertion, it was
never a “secrct” that CalPERS was operating with respect to the ALI's
proposed decision under Government Code section 11517, and this was not
an obscure point that was suddenly revealed for the first time on December
8, 2006. (Alexander Br. 5, 17, 32, 51, 56.} Section 11517 is the gencratly
applicable statutc governing how agencies handle proposed decisions, and
hlexandef, who was represenied by the same counsel at all material times,
does not point 10 any other statute under which CalPERS could have bEEl.l
proceeding. (Scc Alexander Br. 32, 56.) In addition, as Alexander’s
response brief admits, CalPERS’s general counsel recommended a full
hearing on the case and answered multiple questions regarding (he relevant
administrative procedures durmg the CalPERS Board’s June 21, 2006
meeling. (Alcxander Br. 10-11, 53; 1 CT 214-215.) At thal same meeting,
the CalPERS Board ultimately voled 10 reject the proposed decision and
decide the case itsclf. (2 CT 307, 308-309, 1 5.) Moreover, as the superior
court noted, CalPERS informed Alcxander’s counsel on July 13,2006, that

its Board had rejected the proposed decision. (3 CT 799, 800 fo. 2.)
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Accordingly, Alexander was fully aware that CalPERS was pr:..rating under
sectica 11517; that is the only statute under which it coutd operate,

2. CalPERS docs not dispute thal i intentionally deflerred
ordering the transeript. (2 CT 307, 309-310, § 10.) Conirary to Alexander’s
contentions, however, CalPGRS did not delay ordering the transcript to
prejudice Alexander or “game” the syster; instead, its reasons for doing so
weie utterly benign.” (Alexander Br. 15.) Rather, CatPERS was at all times
candid and fosthright that it had deferred ovdering the (ranscript for the sole
purpose of improving the Board’s deeision making by obtaining, at the
request of the Chairman of the Board in an open meeling, the independent
legal opinion of the Office of Legislali;.re. Counsel based on a set of
representative and accurately computed hypothetical tables, (2 CT 307,
309, 11 6-7.) 1 is lrue that, as Alexander as;sgzrts, the hypathetical submitted
to { cgislative Counsel was ool in the administrative record {(Alexander Br.

14, 56), but CalPIERS did not sioply “invent” new calculations to

* While CalPERS admits that it delayed in order to obfain an opinion
of the Office of Legislative Council, CalPERS did net “admit[] to
purposcly waiting to arder transcripts after the second 100 day time ling.”
(Alexander Br. 31, cmphasis added.) Rather, CalPERS reasonably believed
the second 100-day deadline was not even triggered until it received the
iransenipt on November 13, 2006, allowing it to obfain lhe requested
opinion and facilitale a lully informed Board decision. (CalPERS Br. 7,
citing 2 CT 307,311, 111.)
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“manipulate the case and evidence in its favor.” (Alc:r;andér Br. 14,_:56.) To
the contrary, CalP_ERS was obligated to provide iHustrativc hypotheticals ﬂl
a neutral manner because the Oifice of Legislalive Counsel wilf n;t}t issute
an opinion based on case-specific facts and informatien. (2 CT 307, 309,
99 6-7.)

Whether the Office of Legislalive Counsel had previously rendered a
legal n;ﬁninn in 1998 is irrelevant to this writ appeal. (Alcxander Br. 16-
17.) Indeed, Alexander's counsel admitted during the February 2, 2007,
hearing before the superior courl that the 19:98 opinion was “irreicvant to
the writ issue.” (1 RT 32:13-24.) The superior court agreed and excluded
ithe 1998 opinion on relevanrce grounds, {1 RT 32:26-33:1.) At any rate, it is
not clear what informatioo the Office of Legislative Council had in dralting
that ﬂpiniﬁn ten ycars ago, and the CalPERS Board was under no duty to
rely on it rather than obtaining a current opinion ﬁased on a full set of
reutral llypntllatiéals.

In any event, Alcxandcr’s assertions of a malicicus motive for the
delay arc completely unsupported by any shred of evidence. There is 0o

cvidence that CalPERS act to compromisc or take advanlage of

Alexander’s situation. (Alexander Br. 55-56.) There is no evidence that
CalPERS Iricd o use the delay to extract a favorable setllement — a
speculative asscrtion that Alexander raises for the first time on appeal
{Alexander Br. 55.) Indeed, there is no evidence that CalPERS and

Alexaniler were even discussing scitlement at any time.

27



-~

Similarly, there is no {:vi_dre:n;cc that CalPERS deferred ordering the

lranscript to obtain a “blank slate” becausc there would be two new

. members of the CalPERS Board in Ja:iuary 2007 — an asserlion made by

counse] for the first time at the April 2007 writ hearing before the superior
court. (Alexander Br. 54.) Indeed, contrary to Alexander’s assertion, by the

fime the new members joined the Boaed, the merits ad not yet been briefed

~of argued, and the new members would not have been rushed fo vote at

thetr very first meeting, (Alexander Br. 54-35.} To lhe contrary, preciscly

because the case presents complex issues, the Board exercised ils discretion

. under subdivision (¢)(2)(E)iv) to issuc “an order delaying its decision for

30 additional days to consider and issuc its decision in the case.” (2 CT
307, 311 1 15, 329-333.) This would have allowed the new and old Board

members to consider bath sides® bricfs, hear [ult argument at the February

22, 2007, Board meeting, and then-adopt a final decision at the March 14,

2007, Board meeting. (2 CT 307, 311 1 15.)
3. Alexander harps on the fact that CalPERS initially ordered

the transcript direcﬂy from the Office of Administrative Hearings, when

altorney Elizabeth Yelland and her secretary Jocelyn werce apparently aware

 that the trapscripi was available from Peters Court Reporting. (Alexander

Br, 12-13.) CailPERS’ mistake is immaterial to the legal issues presented,
since CalPTRS did not order the transcript from either entity until more
than 1G0 days after the rejection of the proposed decisien. (2 CT 307, 309-

310, 19 10-11, 328).



Al any rate, Alexander’s asse-:rlinn that “CalPERS’ attorney,
Maigucrite Seabourn, falsely declared under oath that CalPERS learned on
or éif[ﬂl-' CGctober 6, 2006 that it was rt::quired 10 order lranscripls from
Peters,” first made at the April 2007 wiit hearing, is both gratuitous and
meritless. (Alexander Br, 20, 31.) Ms. Seabourn, who had just started al
CalPERS a few months beforc the Alexander hearing, had never before
rcqﬁcsted an administralive hearing transcript and was unfamiliar with the
process. Moreover, contrary to Alexander’s unfounded asserlicn, Ms.
Seabourn had never received any lranscﬁpt ordering instructions during the
hearing before the ALL. (Alexander Br. 9.) As Alexander recognizcs, it was
Ms. Yelland and her secretary who made the prios calls to Peters, not Ms,
Seabourn. (Alexander Br. 12-13) By lbe time her office ordered the
transcript, Ms. Yelland and her secretary both had left CalPERS® employ (2
CT 307, 309, 99 7-8), and Ms. Scabourn was unawarc that they had
preﬂrinusly contacted Peters.’ In any c\_;'cnt, these insidious assertions of

perjury are irrelevant to the legal issues before this Court, The superior

* Alexander erroncously argues that Barbara Lipnofsky of CalPERS
contacied Peters on October 20, 2006, but “intentienally failed to order the
transcripts.” (Alexander Br. 15) Alexander cites scrawled notes from
somcone at Peters which indicate, fo the contrary, that Ms, Lipnofsky tried
to order the transcripls. The notes indicate lhal Ms. Lipnofsky said
CalPERS “would like a copy of ea. [transcript] ... [a]nd would like them by
11415406 if possible.” (2 CT 468.) The notes further state that Petcrs “[tlold
her we needed request in writing.” (Ibid.)
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cour.t made no findings on these matters, and this Court should distegard
Alexander’s attempt to distort the record.
(CONCLUSION
The Court should reverse the judgment of the superior courl and
vacatc the writ of mandate, allowing the CalPERS Board to resume

administrative proceedings on Alexander’s claim.

DATED this 17th day of June, 2008.
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